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MARK T. HIRAIDE
mth@msk.com
MITCHELL SILBERBERG & KNUPP LLP
11377 West Olympic Boulevard
Los Angeles, CA 90064-1683
Telephone: (310) 312-2000
Facsimile: (310) 312-3100
Attorneys for Defendant
William H. Davidson

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION
D. RAY STRONG, as Liquidating Trustee of
the Consolidated Legacy Debtors Liquidating
Trust, the Castle Arch Opportunity Partners I,
LLC Liquidating Trust and the Castle Arch
Opportunity Partners II, LLC Liquidating
Trust,
Plaintiff,
v.
KIRBY D. COCHRAN; JEFF AUSTIN;
AUSTIN CAPITAL SOLUTIONS;
WILLIAM H. DAVIDSON; DOUGLAS W.
CHILD; CHILD, VAN WAGONER &
ASSOCIATES, LLC fka CHILD VAN
WAGONER & BRADSHAW, PLLC;
ROBERT CLAWSON; HYBRID ADVISOR
CROUP; AND JOHN DOES 1-50,

CASE NO. 2:14-cv-00788-BCW
MOTION OF DEFENDANT WILLIAM
H. DAVIDSON TO COMPEL
ARBITRATION PURSUANT TO 9 U.S.C.
§ 4 & UTAH CODE § 78B-11-108; STAY
THE CASE PURSUANT TO 9 U.S.C. § 3
& UTAH CODE § 78B-11-108; AND TO
DISMISS CLAIMS PURSUANT TO
FEDERAL RULE OF CIVIL
PROCEDURE 12(B)(6)
Judge:

Hon. Tena Campbell

Defendants.

Defendant William H. Davidson (“Davidson”) respectfully submits this Motion to
Compel Arbitration Pursuant to 9 U.S.C. § 4 & Utah Code § 78B-11-108; Stay the Case Pursuant
to 9 U.S.C. § 3 & Utah Code § 78B-11-108; and Dismiss Claims Pursuant to Federal Rule of
Civil Procedure 12(b)(6) for failure to state a claim upon which relief can be granted.
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I.

INTRODUCTION
This is a case of “no good deed goes unpunished.” Defendant William Davidson was not

a founding member of Castle Arch Real Estate Investment Company , LLC (“CAREIC”). He
became associated with CAREIC, and an owner of its membership interests, only after investing
in the company alongside other public investors. Declaration of William H. Davidson
(“Davidson Decl.”), ¶ 1.
Although CAREIC conferred on Davidson the titles of “director” and “chairman,”
Davidson did not assume -- nor did CAREIC authorize – any oversight of CAREIC’s
management or any other duty required of corporate directors. As discussed below, Davidson’s
duties were narrowly defined by CAREIC’s limited liability company operating agreement.
Davidson faithfully discharged those duties.
The Complaint appears to include Davidson in a broad swath of allegations of various
conduct by “Management.” See, Complaint, ¶ 31 (“The Officers, together with Davidson, are
referred to herein as the “Board,” the “Directors” or “Management.”). However, other than
vague allegations against the “Board,” “Directors” and “Management,” the Complaint includes
specific allegations against Davidson in just three paragraphs of its 440 paragraphs: ¶ 63
(CAREIC repaid a loan to Davidson), ¶ 134 (“failing to devote sufficient time and attention to
the Debtors, failing to properly inform themselves of the activities of the Debtors and their
Officers, and failing to implement or enforce clear and appropriate duties and responsibilities for
CAREIC’s Officers, or to set clear limits on executive authority”), ¶ 137 (board and its
committees “failed at their basic duties to inform themselves of the actions of the Debtors and
their Officers, and to properly monitor and provide an independent check on the Officers’
action”).
Simply stated, the Complaint, which reads like a complaint against corporate officers and
directors, fails to plead the basis upon which it alleges Davidson owed duties of oversight to
CAREIC or to its investors and fails to identify the actions taken by Davidson that breached the
very limited obligations he owed to CAREIC and its investors. For these reasons, the Complaint
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must be dismissed against Davidson. See Robbins v. Oklahoma, 519 F.3d 1242, 1253 (10th Cir.
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2008) (affirming dismissal of complaint that “fails to differentiate among individual defendants
and specify which defendants are alleged to have taken which particular actions”).
As to claims on behalf of in Series E securities in CAREIC, those claims case against
Davidson must be arbitrated for the reasons discussed below.
II.

DAVIDSON IS A PARTY TO THE AMENDED OPERATING AGREEMENT,
WHICH PROVIDES FOR ARBITRATION OF THIS DISPUTE BY SERIES E
INVESTORS.
In May 2015, upon motion by Defendant Jeff Austin and Austin Capital Solutions (ECF

No. 12), this Court ordered the first and eight claims in the Complaint to arbitration, although it
stayed arbitration of the eighth claim. See Order, filed May 5, 2015, at 7-8 (ECF No. 44). As to
the remaining claims (Claims 2-7 and 9-19), the Court took Austin’s motion under advisement
until the parties conducted discovery on the issue of whether investor entered into a subscription
agreement that incorporated CAREIC’s Amended Operating Agreement and its arbitration
clause.
As stated in the May 5, 2015 Order (ECN No. 44 at 3), on February 16, 2007, the
members of CAREIC signed an Amended Operating
Agreement, which includes the following paragraph:
15.16 Disputes. Any dispute or other disagreement arising from or out of this
Amended Operating Agreement or the performance of any officer, director or agent
on behalf of the company shall be submitted to arbitration under the rules of the
American Arbitration Association. . . .
(Am. Operating Agreement at 35, Dkt. No. 13-1.)
Davidson became a party to Amended Operating Agreement when he purchased
membership interests in CAREIC. Davidson Decl., ¶ 2.
On August 14, 2015, the Trustee notified the Court that he would not oppose arbitration
of any of the claims in the Complaint. See Plaintiff D. Ray Strong’s Response to the Renewed
Motion of Defendants Jeff Austin and Austin Capital Solutions to Compel Arbitration Pursuant
to 9 U.S.C. § 4 & Utah Code § 78B-11-108; and/or Stay the Case Pursuant to 9 USC § 3 and
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Utah Code § 78B-11-108; and Supporting Memorandum (ECF No. 54).
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The Trustee initiated arbitration before the American Arbitration Association. Davidson
earnestly participated in defending the case in arbitration, and he paid all fees required by the
AAA. Davidson Decl., ¶ 3.
For the foregoing reasons, Davidson respectfully request that the Court compel the claims
of CAREIC Series E Investors to Arbitration.
III.

THE REMAINING CLAIMS AGAINST DAVIDSON MUST BE DISMISSED, AS
THE COMPLAINT FAILS TO STATE A CLAIM UPON WHICH RELIEF CAN
BE GRANTED.
A.

The Complaint Fails to State a Claim for Breach of Fiduciary Duty, Because
It Cannot Allege Facts Giving Rise to a Fiduciary Duty by Davidson.

The Complaint’s sole basis for its claim that Davidson owed Plaintiff a fiduciary duty is
that Davidson was a “director” and “Chairman” of CAREIC. Complaint, ¶ 262 (“As Officers
and/or Directors of CAREIC, Management owed fiduciary duties of care, loyalty and disclosure
to CAREIC, the Debtors, and their shareholders …”). The Complaint fails to state any basis for
its conclusion that the two titles bestowed upon Davidson imparted to him any responsibilities
giving rise to the fiduciary duties of corporate officers and directors.
The CAREIC Amended Operating Agreement1 makes clear that the board of directors
were the corporate equivalent of an advisory board without authority of oversight. See Amended
Operating Agreement, Article III Powers and Duties of Manager, section 3.1 Management
(“Exclusively its chief executive officer shall manage the business and affairs of the Company.
The chief executive officer shall direct, manage and control the business of the Company to the
best of his ability and shall have full and complete authority, power and discretion to make any
and all decisions and to do any and all things which the chief executive of officer shall deem to
The See Declaration of Mark T. Hiraide (“Hiraide Decl.”), Exhibits 1 and 2. The Tenth Circuit
has not decided whether a district court may take judicial notice of SEC materials, but other
courts have held “that a court, when considering a motion to dismiss in a securities fraud case,
may take judicial notice (for the purpose of determining what statements the documents contain
and not to prove the truth of the documents’ contents) of relevant public documents required to
be filed with the SEC, and actually filed.” Bryant v. Avado Brands, Inc., 187 F.3d 1271, 1278
(11th Cir. 1999).

1
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be reasonably required to accomplish the business and objectives of the Company. No Member,
other than the chief executive officer, shall have the authority to bind the Company, unless given
that authority by the board of directors.”) See also In re Castle Arch Real Estate Investment
Company, LLC, Nos. 11–35082, 11–35237, 11–35243, 11–35242, 11–35246, 11–35241, 11–
35240, 2013 WL 1603319, at *1 (Bankr. D. Utah April 15, 2013) (“[CAREIC] was organized on
April 15, 2004 2 with Geringer as president, Cochran as CEO, and CPA Doug Child as CFO
along with an advisory board…”).
The board of directors of CAREIC did not function as a corporate board of directors. It
did not, for example, have the power to appoint officers or hire employees, which power was
reserved for the CEO. See Amended Operating Agreement, Article III, section 3.6 Board of
Directors (“Except as otherwise granted in this Operating Agreement, the board of directors,
shall not have the power to appoint officer or hire employees, which power is reserved for the
Chief Executive Officer.”).
During the period in which the Complaint alleges that Davidson served as a “director”
and “chairman,” (Complaint, ¶ 27 (director from January 2006, and chairman from May 2007,
until resignation in November 2010)), Kirby Cochran was the Chief Executive Officer
(Complaint, ¶ 22 (from CAREIC’s inception in 2004 until November 2010)).
The specific allegations against Davidson are at paragraphs 63, 134, and 137. Paragraph
63 alleges that CAREIC Management used funds to repay loans to CAREIC’s President and
Davidson. Paragraph 63 is in a section of the Complaint charging unnamed “Management”
with engaging in co-mingling funds, self-dealing and failing to disclose such action (Complaint,
¶ ¶ 61-64). There is no allegation, however, that Davidson participated or had knowledge of comingling of funds or that he had any reason to believe that the funds had been designated for
anything other than for general working capital.
The Complaint also charges CAREIC’s board of directors with lack of oversight.
Complaint, ¶ ¶ 134-137. However, the Complaint fails to allege any facts giving rise to a duty
by Davidson to undertake such oversight, other than that he was “Chairman” of the board and
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served on board committees. There is no allegation that Davidson by his action assumed or was
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tasked with oversight of the LLC Manager, nor any allegation that Davidson entered into any
management agreement to assume any such duty. Similarly, the Complaint fails to allege that
the “board” and its “committees” were provided such authority or otherwise assumed such
responsibility. There is no allegation that the CAREIC operating agreement charged the board
with the statutory responsibilities of a corporate board of directors, because it did not.
B.

The Complaint Fails to State Claims for Fraud and Negligent
Misrepresentation (Claims 2-8).

The Complaint alleges seven federal and state securities law claims relating to fraud and
negligent misrepresentation in connection with the sale of securities. It includes claims of both
primary and secondary liability: control person liability under Utah, Nevada, and California
state securities law (Claim 2); Section 10(b) of the Securities Exchange Act of 1934 (“Exchange
Act”) and Rule 10b-5 promulgated thereunder (Claim 3); Control person liability with respect to
violations of the Securities Exchange Act (Claim 4); “common law fraud” (Claim 5); Negligent
Misrepresentation (Claim 6); Civil Conspiracy (Claim 7); and violation of state RICO laws
(Claim 8). Complaint, ¶¶ 276-379.
The Exchange Act Section 10(b) and Rule 10b-5 claim (Claim 3), the “common law
fraud” claim (Claim 5), the negligent misrepresentation (Claim 6), the civil conspiracy (Claim 7),
and state RICO laws (Claim 8) allege primary violations by Davidson; that is, that he offered and
sold the securities.
However, the Complaint fails to allege that Davidson: (i) made any representations to
investors; (ii) prepared, issued, or disseminated any of the offering documents; (iii) provided
statements or contributed information contained in the offering statements; (iv) sold or marketed
any of the investments in any way; or (v) owed any duty to disclose to investors. Rule 9(b) states
that “[i]n alleging fraud or mistake, a party must state with particularity, the circumstancing
constituting fraud of mistake.” Its purpose is “to afford defendant fair notice of plaintiff's claims
and the factual ground upon which they are based.” Lemmon v. Envirocare, Inc., 614 F.3d 1163,
1172 (10th Cir. 2010).
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The Complaint also charges Davidson with secondary liability under state (Claim 2) and
federal (Claim 4) control person liability statutes. However, as discussed above, the Complaint
does not allege that Davidson managed CAREIC or allege that basis upon which he allegedly
controlled CAREIC, other than alleging that he held the title of “director” or “chairman.”
C.

The Complaint Fails to State Claims for Avoidance and Recovery of
Fraudulent Transfer (Claims 9-13, 15).

The Complaint’s first clawback theory is that CAREIC made the salary payments to
Davidson with actual fraudulent intent to hinder or delay its creditors. See 11 U.S.C. §
548(a)(1)(A) (Ninth Claim); 11 U.S.C.§ 544(b) (Eleventh claim, incorporating state law causes
of action); Utah Code §§ 25-6-5(1)(a), 25-6-8; and 11 U.S.C. §§ 550, 551 (Fifteenth Claim,
recovery of transfers avoided under other sections of Bankruptcy Code). The Complaint’s
second clawback theory is constructive fraudulent transfer. See 11 U.S.C.§ 548(a)(1)(B) (Tenth
Claim); 11 U.S.C.§ 544(b) (Twelfth and Thirteenth claims, incorporating state law causes of
action); Utah Code §§ 25-6-5(1)(b), 25-6-8; and 11 U.S.C. §§ 550, 551 (Fifteenth Claim,
recovery of transfers avoided under other sections of Bankruptcy Code). The Complaint alleges
that Davidson received transfers at a time that CAREIC was insolvent or became insolvent (or
had unreasonably small capital) and that Davidson did not provide reasonably equivalent value
in exchange for the salary payments. Complaint, ¶¶ 387, 399, 405.
Regarding the Complaint’s first theory of actual fraud, although the Complaint alleges
actual intent to hinder , delay, or defraud the relevant Debtor’s creditors (see Complaint, ¶¶ 382,
393) , it fails to plead with the particularity required by Rule 9(b) the “who, what, when” of the
purported transfers to Davidson, and facts sufficient to establish that the Debtor’s intent with
respect to the specific transfer was to defraud, hinder or delay its creditors. See In re Geltzer, 502
B.R. 760, 769 (S.D.N.Y. Bankr. 2013); In re Verestar, Inc., 343 B.R. 444, 468 (S.D.N.Y. Bankr.
2006) (Pleadings of intentional fraudulent transfer must meet standards for FRCP 9(b)).
Regarding the second theory of constructive fraudulent transfer, the Complaint must
allege facts sufficient to infer that Davidson did not provide reasonably equivalent value for the
Mitchell
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salary he received. E.g., In re Dreier LLP, 452 B.R. 391, 444 (S.D.N.Y. Bankr. 2011)
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(dismissing constructive fraudulent conveyance claim to the extent value was provided for
transfer). It does not.
D.

The Complaint Fails to State Claims to Disallow or Subordinate Davidson’s
Claim and for Constructive Trust and Unjust Enrichment (Claims 16 - 19).

The Trustee asserts causes of action seeking equitable relief: to disallow or subordinate
Davidson’s Claim (Claims Sixteen and Seventeen) and Constructive Trust (Claim Eighteen) and
Unjust Enrichment (Claim Nineteen). When seeking an equitable remedy, a plaintiff must
affirmatively show a lack of an adequate remedy at law on the face of the pleading.” Thorpe v.
Washington City, 243 P.3d 500, 507 (Utah App. 2010) (citations and internal punctuation
omitted). The Trustee makes no allegations that would permit him to seek equitable relief. The
Complaint contains no factual allegations that Davidson received a wrongful benefit.

IV.

CONCLUSION
For the reasons stated herein, Davidson respectfully submits that, as to claims brought on

behalf of investors in the Series E securities in CAREIC, those claims must be arbitrated, and the
remaining claims against Davidson must be dismissed.

DATED: March 20, 2017

MARK T. HIRAIDE
MITCHELL SILBERBERG & KNUPP LLP

By: /s/ MARK T. HIRAIDE
Mark T. Hiraide
Attorneys for Defendant
William H. Davidson
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MARK T. HIRAIDE
mth@msk.com
MITCHELL SILBERBERG & KNUPP LLP
11377 West Olympic Boulevard
Los Angeles, CA 90064-1683
Telephone: (310) 312-2000
Facsimile: (310) 312-3100
Attorneys for Defendant
William H. Davidson

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION
D. RAY STRONG, as Liquidating Trustee of
the Consolidated Legacy Debtors Liquidating
Trust, the Castle Arch Opportunity Partners I,
LLC Liquidating Trust and the Castle Arch
Opportunity Partners II, LLC Liquidating
Trust,
Plaintiff,
v.
KIRBY D. COCHRAN; JEFF AUSTIN;
AUSTIN CAPITAL SOLUTIONS;
WILLIAM H. DAVIDSON; DOUGLAS W.
CHILD; CHILD, VAN WAGONER &
ASSOCIATES, LLC fka CHILD VAN
WAGONER & BRADSHAW, PLLC;
ROBERT CLAWSON; HYBRID ADVISOR
CROUP; AND JOHN DOES 1-50,
Defendants.
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CASE NO. 2:14-cv-00788-BCW
DECLARATION OF MARK T. HIRAIDE
IN SUPPORT OF MOTION OF
DEFENDANT WILLIAM H. DAVIDSON
TO COMPEL ARBITRATION
PURSUANT TO 9 U.S.C. § 4 & UTAH
CODE § 78B-11-108; STAY THE CASE
PURSUANT TO 9 U.S.C. § 3 & UTAH
CODE § 78B-11-108; AND DISMISS
CLAIMS PURSUANT TO FEDERAL
RULE OF CIVIL PROCEDURE 12(B)(6)

Judge:

Tena Campbell
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I, Mark T. Hiraide, declare that I have personal knowledge of the following
and that it is true under penalty of perjury.
1.

Attached as Exhibit 1 hereto is a true and correct copy of the

Amended Operating Agreement of Castle Arch Real Estate Investment Company,
LLC, a California limited liability company, dated May 12, 2005, attached as
Exhibit 3.2 to the Castel Arch Real Estate Investment Company, L.L.C.
Registration Statement on Form 10-SB/A2 (filed date May 27, 2005) that is on file
with the U.S. Securities and Exchange Commission’s EDGAR filing system.
2.

Attached as Exhibit 2 hereto is a true and correct copy of

Amendments to the Amended Operating Agreement of Castel Arch Real Estate
Investment Company, LLC, attached as Appendix A to the Revised Definitive 14C
Information Statement (filed February 2, 2015) that is on file with the U.S.
Securities and Exchange Commission’s EDGAR filing system.
I declare under penalty of perjury under the laws of the United States of
America that the foregoing is true and correct.
Executed March 20, 2017, at Los Angeles, California.

/s/ MARK T. HIRAIDE

Mark T. Hiraide
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EXHIBIT 1

operating agreement dual class
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EX-3 2 careicform10a1ex32.htm EX 3.2 AMENDED OPERATING AGREEMENT

Exhibit 3.2
AMENDED OPERATING AGREEMENT
CASTLE ARCH REAL ESTATE INVESTMENT COMPANY, LLC
a California limited liability company
THIS Amended Operating Agreement governs Castle Arch Real Estate Investment Company, LLC, a California
limited liability company, (the “Company”) and is made and entered into as of the 12th day of May, 2005, by and among
those Members admitted to the Company pursuant to the requirements and procedures set out in this Amended
Operating Agreement.
ARTICLE I
FORMATION, NAME, PURPOSES AND DEFINITIONS
1.1
Formation. Pursuant to the limited liability provisions of the California Corporations Code, as amended
(the “Corps.C. Sec.17000, et seq.”), the parties have formed a California limited liability company by filing Articles of
Organization with the California Secretary of State in April 2004. The parties now adopt this Amended Operating
Agreement (the “Agreement”) to provide for the regulation and management of the affairs of the Company. This
Agreement is subject to, and governed by, Corps.C. Sec.17000, et seq. and the Articles of Organization. In the event of
a direct conflict between the provisions of this Agreement and the mandatory provisions of Corps.C. Sec.17000, et seq.,
which provisions will be controlling.
1.2
Intent. It is the intent of the Members that the Company shall always be operated in a manner consistent
with its treatment as a partnership under the Internal Revenue Code of 1986 (“Code”) for federal and state income tax
purposes. It also is the intent of the Members that the Company not be operated or treated as a partnership for purposes
of Section 303 of the federal Bankruptcy Code. No Member shall take any action inconsistent with the express intent of
the parties hereto.
1.3     Name. The name of this limited liability company is Castle Arch Real Estate Investment Company, LLC.
1.4      Place of Business. The principal place of business of the Company is 9595 Wilshire, Penthouse 1000,
Beverly Hills, CA, 90212, or such other place as the chief executive officer shall determine.
1.5
Purpose. The Company has been formed to engage in the business of creating and real estate and related
activities, to conduct and transact any lawful business for which limited liability companies may be formed under the
laws of the State of California and to exercise all powers permitted thereby, and to engage in any activities that are
related to the accomplishment of such purposes.
1.6
Term. The Company shall commence upon the filing of Articles of Organization and shall continue until
such time as it shall be terminated under the provisions of Article XI hereof.
1
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1.7

Members. The names of the Company’s Members shall be kept by the Company or by a transfer agent
appointed by the Chief Executive Officer.

1.8
Agent for Service of Process. The name and business address of the agent for service of process on the
Company is Robert Geringer, 9595 Wilshire, Penthouse 1000, Beverly Hills, CA, 90212 or such other person as the
chief executive officer shall appoint from time to time.
ARTICLE II
CAPITALIZATION OF THE COMPANY
2.1
Membership Units. The Company is authorized to issue a total of 150,000,000 Membership Units
consisting of two classes, including 50,000,000 Common Units and 100,000,000 Preferred Units (interchangeably
referred to as “Membership Units”). The rights, duties, and obligations of the Members of the Company shall be
governed by the terms and conditions of this Agreement and shall be represented by Membership Units. The Company
intends to pay preferred dividends and redeem preferred units over time from cash flows, if any, from business
operations.
(a) Preferred Series A Member Units. The Company, at the management’s option, at any time, redeem any
number of outstanding preferred A units at a per unit rate at which each such preferred unit was sold, plus any accrued
preferred dividend. The Company’s preferred units have preferred dividend rights equal to 8% per year on a cumulative
noncompounded basis. Holders of preferred units have no voting rights. Holders of series A member units have
liquidation preferences over our common units and other series of preferred units. The result is that in the event of any
liquidation, dissolution or winding up of the Company’s affairs, whether voluntary or involuntary, the holders of record
of series A preferred member units shall be entitled to recover their investment prior and in preference to any
distribution of any of the Company’s assets or surplus funds to the holders of our common units and other subsequent
series of preferred units.
(b) Preferred Series B Member Units. The Company may, at the management’s option, at any time, redeem any
number of outstanding preferred B units at a per unit rate at which each such preferred unit was sold, plus any accrued
preferred dividend. The Company’s preferred units have preferred dividend rights equal to 8% per year on a cumulative
noncompounded basis. Holders of preferred units have no voting rights. Holders of series B member units have
liquidation preferences over our common units and other subsequent series of preferred units. The result is that in the
event of any liquidation, dissolution or winding up of the Company’s affairs, whether voluntary or involuntary, the
holders of record of series B preferred member units shall be entitled to recover their investment prior and in preference
to any distribution of any of the Company’s assets or surplus funds to the holders of our common units and other
subsequently issued preferred units, including preferred series C.

2
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(c) Preferred Series C Member Units. The Company may, at the management’s option, at any time, redeem any
number of outstanding preferred C units at a per unit rate at which each such preferred unit was sold, plus any accrued
preferred dividend. The Company’s preferred units have preferred dividend rights equal to 8% per year on a cumulative
noncompounded basis. Holders of preferred units have no voting rights. Holders of series C member units have
liquidation preferences over our common units and other subsequent series of preferred units. The result is that in the
event of any liquidation, dissolution or winding up of the Company’s affairs, whether voluntary or involuntary, the
holders of record of series C preferred member units shall be entitled to recover their investment prior and in preference
to any distribution of any of the Company’s assets or surplus funds to the holders of our common units and other
subsequently issued preferred units.
(d) Other Preferred Units. In the future, the company intends to raise working capital through sales of preferred
units. The board of directors has authority, in accordance with the provisions of the Company’s operating agreement,
and without action by the members, to designate and issue all or any portion of the remaining authorized but unissued
preferred units, and to determine the voting rights, preferences, privileges and restrictions, including dividend rights,
conversion rights, voting rights, terms of redemption, liquidation preferences and the number of units constituting any
series in the designation of such series. Such preferred units, if and when issued, may carry rights superior to those of
the common units. In addition, this Amended Operating Agreement may be amended to include other series of preferred
member units.
(e) Common Units. Each Common Unit shall carry the right to cast one vote on any matter submitted to the
Members of the Company and be entitled to profit and loss distributions and allocations.
             2.2      Capital Contribution of Initial Member. The Initial members have contributed $198,400 in cash. (“Initial
Capital Contribution”) to the Company.
2.3

Reserved.

2.4
Additional Membership Units. Additional Members may join the Company by purchasing Common or
Preferred Units. The purchasers of Membership Units shall be admitted as Members of the Company upon the
acceptance of their Subscription Agreements to purchase Membership Units, receipt of their executed Amended
Operating Agreement Counterpart Signature Page and Power of Attorney (the “Counterpart Signature Page”) indicating
their agreement to be bound by all the terms and conditions of this Agreement, and receipt of their respective Capital
Contributions. New Members may be admitted upon the affirmative, written approval of our chief executive officer or
our board of directors.
2.5
Additional Capital Contributions. No additional Capital Contribution shall be required of any Member
after the Member’s initial Capital Contribution.
2.6

Reserved.

3
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2.7
Withdrawal of Contributions. No Member shall have the right or be permitted to withdraw from the
Company or demand the return of all or any part of its Capital Contribution except as agreed in writing by all of the
Members. Any voluntary act of a Member that constitutes a withdrawal from the Company shall constitute material
breach of this Agreement and the Company shall be entitled to collect damages for such breach. Such damages shall
offset any cash or other property otherwise distributable to such Member by the Company.
2.8
Transfer of Membership Units. Membership Units are held, and may only be transferred, assigned,
pledged, hypothecated, sold, or otherwise disposed of, in accordance with all of the terms and conditions of this
Agreement. Any such transfer, assignment, pledge, hypothecation, sale, or disposition, even though in full compliance
with the terms of this Agreement, shall only transfer the right represented by such transferred Membership Unit to
receive a share of the capital, profits, and cash available for distribution by the Company and shall not result in making
any such subsequent holder a Member of the Company. Additional Members shall only be admitted as provided in
Section 2.9.
2.9
Admission of Additional Members. On the issuance of newly authorized Membership Units in
accordance with the provisions of Section 2.4 and on receipt of the Capital Contribution specified and the delivery to the
Company of an executed Counterpart Signature Page indicating the holder’s agreement to be bound by all of the terms
and conditions of this Agreement, such holder shall become an additional Member of the Company (an “Additional
Member”). On the transfer, assignment, pledge, hypothecation, sale, or other disposition of any Membership Units in
accordance with the provisions of Section 2.8, the subsequent holder shall be entitled to receive a share of the capital,
profits, and cash available for distribution from the Company represented by the number and class of Membership Units
pursuant to this Agreement held by such holder but shall not become a Member of the Company and shall have no right
to participate in the affairs of the Company unless the chief executive officer consents to the admission of such holder as
an Additional Member, such holder has delivered to the Company an executed Counterpart Signature Page agreeing to
be bound by all the terms and conditions of this Agreement, and such holder has paid any reasonable expenses in
connection with such holder’s admission as an Additional Member. Until approval and admission of the subsequent
holder as an Additional Member has been completed, the transferor shall continue as a Member of the Company with
respect to such transferred Membership Units for all purposes other than participation in the capital, profits, and cash
available for distribution by the Company related to the transferred Membership Units. The admission of a transferee of
Membership Units as an Additional Member shall not effect the dissolution of the Company. No Additional Members
shall be entitled to any retroactive allocation of losses, income or expense deductions incurred by the Company. The
chief executive officer may, at the time an Additional Member is admitted, close the Company books (as though the
Company’s tax year had ended) or make pro rata allocation of loss, income and expense deductions to an Additional
Member for that portion of the Company’s tax year in which the Additional Member was admitted in accordance with
the provisions of Section 706(d) of the Code and the Treasury Regulations issued by the United States Treasury
Department promulgated thereunder (“Regulations”).

4
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2.10 Transfer Limitations. In addition to other limitations on transfer or disposition of a Membership Unit set
forth herein, no disposition of any Membership Unit by a Member may be made if the Membership Unit or any part
thereof sought to be transferred, when added to the total of all other Membership Units disposed of within the period of
12 consecutive months prior to the proposed date of disposition, in the opinion of counsel for the Company, results in
the termination of the Company under the Code. Further, no disposition of any Membership Unit may be made without
registration under the Securities Act of 1933, as amended, and under state securities laws or unless the Company
receives an opinion of counsel satisfactory to it that an exemption from registration is available. In addition, no
disposition of any Membership Unit may be made if, in the opinion of counsel of the Company, such disposition would
cause the Company to be treated as an association taxable as a corporation rather than as a limited liability company
subject to the provisions of Subchapter K of the Code, or any comparable provisions then in effect.
ARTICLE III
POWERS AND DUTIES OF MANAGER; OFFICERS
3.1
Management. The chief executive officer shall manage the business and affairs of the Company. The
chief executive officer shall direct, manage and control the business of the Company to the best of his ability and shall
have full and complete authority, power and discretion to make any and all decisions and to do any and all things which
the chief executive officer shall deem to be reasonably required to accomplish the business and objectives of the
Company. No Member, other than the chief executive officer, shall have the authority to bind the Company, unless
given that authority by the chief executive officer.
3.2
Number, Tenure and Qualifications. Kirby D. Cochran, shall be the chief executive officer of the
Company. In the event the chief executive officer resigns, or is removed, he shall be elected by the vote of Members
owning in the aggregate a simple majority of the Percentage Interests (“Majority-In-Interest”) at a meeting of the
Members and shall hold office until the next meeting of Members at which an election of the chief executive officer is
held, or such longer period as shall be approved by such vote, and until his successor shall have been duly elected and
qualified. The Company may engage the chief executive officer pursuant to a written management agreement for the
period to which the chief executive officer was elected. The chief executive officer need not be a resident of the State of
California. The chief executive officer shall not be precluded from serving the Company in capacities, other than
management of the Company, for which the chief executive officer receives compensation from the Company.
3.3
Certain Powers of Chief Executive Officer. Without limiting the generality of Section 3.1 hereof, the
chief executive officer shall have power and authority, on behalf of the Company, to do the following:
(a) To acquire property from any Person as the chief executive officer may determine even if a Member is
directly or indirectly affiliated or connected with such Person;
(b) To borrow money for the Company from banks, other institutions, the Members, or affiliates of the
Members, on such terms as it deems appropriate, and in connection therewith, to hypothecate, encumber and grant
security interests in the assets of the Company to secure repayment of borrowed sums, provided that no debt or other
obligation shall be contracted or liability incurred by or on behalf of the Company except by the chief executive officer;
5
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(c) To purchase liability and other insurance to protect the Company’s property and business;
(d) To hold and own any real and/or personal properties in the name of the Company;
(e) To invest any of the Company’s funds temporarily in time deposits, short-term governmental obligations,
commercial paper or other investments;
(f) To sell or otherwise dispose of or transfer assets of the Company in the ordinary course of business;
(g) To execute on behalf of the Company all contracts, instruments, and documents including, without
limitation, checks, drafts, notes and other negotiable instruments, mortgages or deeds of trust, deeds, security
agreements and financing statements, documents providing for the acquisition, mortgage or disposition of the
Company’s property, assignments, bills of sale, stock powers, leases, operating agreements, and any other instruments
or documents necessary, in the opinion of the chief executive officer, to the business of the Company; and, subject to
any limitation contained in the Articles of Organization or in this Agreement, authorize in writing an agent, generally or
specifically, to execute and deliver any contract or other instrument in the name and on behalf of the Company;
(h)

To cause the Company to change its domicile to a jurisdiction other than the State of California;

(i) To employ accountants, legal counsel, managing agents or other experts to perform services for the Company
and to compensate them from the Company funds;
(j) To act as “tax matters partner” pursuant to Section 6221 of the Code;
(k) To make an assignment for the benefit of creditors of the Company, file a voluntary petition in bankruptcy or
appoint a receiver for the Company, provided such action has been approved in advance in writing by a Majority-InInterest;
(l) To enter into any and all other agreements on behalf of the Company, with any other person or entity for any
purpose, in such form as the chief executive officer may approve; and
(m) To do and perform all other acts as may be necessary or appropriate to the conduct of the Company’s
business.
3.4
General Duties of Chief Executive Officer. In addition to the chief executive officer’s responsibilities
resulting from its empowerment in Section 3.3 hereof and the chief executive officer’s duties under any pertinent
agreement with the Company, the chief executive officer shall be responsible for:
(a)

The day-to-day management and control of the Company;

(b)
The business affairs of the Company, dominion and control of the Company assets and general
supervision by the Company over its employees and agents, and professional advisors;
6
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(c)

Signing and executing the official documents and other instruments for and on behalf of the Company;

(d)

Keeping or causing to be kept a record of all proceedings and meetings of the Members;

(e)
by law;

Causing all notices to be duly given in accordance with the provisions of this Agreement and as required

            (f)

Storing the records of the Company;

(g)
Assuring that the books, reports, statements, certificates, and other documents and records required by
law are properly kept and filed;
(h)
Maintaining the Membership Unit ledger and books of the Company and causing such books to be kept
in such manner as to show at any time the number of Membership Units of the Company issued and outstanding, the
manner in which and date when such Membership Units were paid for, the names, alphabetically arranged, and the
addresses of the Members of record, the number of Membership Units held by each Member, and the date when each
became a Member of record;
(i)
Causing the records required to be maintained pursuant to Corps.C. Sec.17000, et seq. to be kept and
exhibited at the principal place of business of the Company and in the manner and for the purpose provided in such
section;
(j)
Having charge and supervision over and being responsible for the monies, securities, receipts, and
disbursements of the Company;
(k)
Causing the monies and other valuable effects of the Company to be deposited in the name and to the
credit of the Company in such banks or trust companies or with such banks or other depositories as shall be selected by
the chief executive officer;
(1)
Causing the monies of the Company to be disbursed by checks or drafts drawn on the authorized
depositories of the Company;
(m)
Rendering, when reasonably requested, a statement of the financial condition of the Company, and
rendering a full financial report at least annually;
(n)
Causing to be kept correct books of account of all the business and transactions of the Company and
exhibiting such books to any Member on request during ordinary business hours;
(o)
seq.; and

Designating an agent for service of process on the Company in compliance with Corps.C. Sec.17000, et

(p)

Performing such other duties as from time to time may be assigned to it by the Company.

(q)

Appointing other officers to serve the Company.    

7

https://www.sec.gov/Archives/edgar/data/1321742/000107878205000246/careicform10a1ex32.htm[3/20/2017 5:18:44 PM]

operating agreement dual class

Case 2:14-cv-00788-TC-EJF Document 111-1 Filed 03/20/17 Page 11 of 47
3.5
Authority to Bind the Company. Unless authorized to do so by this Agreement or by the chief executive
officer, no Member, agent, or employee of the Company shall have any power or authority to bind the Company in any
way, to pledge its credit or to render it liable for any purpose. The chief executive officer may act, however, by a duly
authorized attorney-in-fact.
3.6 Board of Directors. The number of directors of the Company shall be fixed from time to time by the
affirmative vote of the Members owning a Majority-In-Interest, but in no instance shall there be less than one director.
Directors shall serve until removed by a Majority-In-Interest. The members may not cumulate votes to elect a director.
Except as otherwise granted in this Operating Agreement, the board of directors, shall not have the power to appoint
officers or hire employees, which power is reserved for the Chief Executive Officer.
3.7
The Company Records and Accounts. The chief executive officer shall maintain a principal place of
business where it shall preserve the records and accounts of the operations and expenditures of the Company including
the following:
(a) a current list of the full name and last known business, residence or mailing address of each Member,
both past and present;
(b) a copy of the stamped Articles of Organization of the Company and all amendments thereto together
with executed copies of any powers of attorney pursuant to which any amendment has been executed;
(c) copies of the Company’s federal, state, and local income tax and ad valorem returns and reports, if
any, for the three most recent years;
(d) copies of the Company’s currently effective operating agreement and all amendments thereto, copies
of any prior written Operating Agreement no longer in effect, copies of any writings permitted or required with
respect to a Member’s obligation to contribute cash, property or services;
(e) the financial statements of the Company for the three most recent years;
(f) copies of all executed Subscription Agreements, executed Suitability Questionnaires, and executed
Counterpart Signature Pages and a written statement setting forth:
(i) the amount of cash and a description and statement of the agreed value of the other property
or services contributed by each Member;
(ii)
the date on which, or events on the happening of which, any additional contributions
agreed to be made by each Member are to be made;
(iii) any right of a Member to receive distributions which include a return of all or any of the
Member’s contributions; and
(iv) any event upon the happening of which the Company is to be dissolved and its affairs wound
up;
8
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(g) minutes or other records of every meeting or other action of the Members.
Upon reasonable request, each Member shall have the right, during ordinary business hours, to inspect and copy the
Company’s records and accounts at the Member’s expense. The chief executive officer shall keep the records and
accounts of the Company at 1284 West Flint Meadow Dr. Kaysville, Utah 84037 unless otherwise required by Corps.C.
Sec.17000, et seq.
3.8
Bank Accounts; Brokerage Accounts. The chief executive officer may, from time to time, open bank
accounts and brokerage accounts in the name of the Company.
3.9
Tax Returns and other Elections; Financial Statements. The chief executive officer shall at the expense
of the Company cause the preparation and timely filing of all tax returns required to be filed by the Company pursuant
to the Code and all other tax returns deemed necessary and required in each jurisdiction in which the Company does
business. Copies of such returns, or pertinent information therefrom, shall be furnished to the Members within a
reasonable time after the end of the Fiscal Year. All elections permitted to be made by the Company under federal or
state laws may be made by the chief executive officer. The chief executive officer shall cause the Company’s annual
financial statements to be reviewed or audited at the expense of the Company on an annual basis by an accounting firm
selected by the chief executive officer.
3.10

Reserved.

3.11 Resignation. Any officer or director of the Company may resign as an officer or director of the
Company at any time by giving written notice to the chief executive officer. The resignation of any officer or director
shall take effect upon receipt of notice thereof or at such later time as shall be specified in such notice; and, unless
otherwise specified therein, the acceptance of such resignation shall not be necessary to make it effective. Such
resignation shall not affect such officer or director’s rights and liabilities as a Member.
3.12 Removal. The chief executive officer may be removed at any time if cause shall exist, by the affirmative
vote of a group of Members together owning more than 70% of the Membership Units (“Supermajority-In-Interest”) or
at a meeting duly called expressly for that purpose. Cause shall only be deemed to exist if the chief executive officer has
been grossly negligent in the performance of its duty or engaged in willful misconduct or fraud against the Company.
3.13 Vacancies. Any vacancy occurring for any reason in the office of the chief executive officer may be
filled by the affirmative vote of the Majority-In-Interest. The chief executive officer elected to fill a vacancy shall be
elected for the unexpired term of its predecessor in office and shall hold office until the expiration of such term and until
its successor shall be elected and shall qualify or until the chief executive officer’s earlier death or dissolution,
resignation or removal. The chief executive officer chosen to fill a position resulting from an increase in the number of
officers and directors shall hold office until its successor shall be elected and shall qualify, or until the earlier death or
dissolution, resignation or removal of such officer or director. If no officer or director is elected, the business of the
Company shall be managed by the Majority-In-Interest.
3.14 Salary. Salary or compensation of the officers and directors shall be in line with industry norms.
9
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            3.15     Reserved.
            3.16
Officers. The day-to-day management and control of the Company may be delegated by the chief
executive officer to one or more officers, including a president, secretary, treasurer, and such other officers as may be
appointed by the chief executive officer. Any one person may hold any two or more of such offices, except the president
shall not also be the secretary. No person holding two or more offices shall act in or execute any instrument in the
capacity of more than one office. No officer need be a Member. The chief executive officer from time to time may
delegate to any officer or agent the power to appoint and remove any such subordinate or agent and to prescribe their
respective titles, terms of office, authorities, and duties. Subordinate officers need not be Members. Any officer may
resign at any time by delivering a written resignation to the chief executive officer. Unless otherwise specified therein,
such resignation shall take effect on delivery. The officers, if any, shall have, subject to the discretion of the chief
executive officer, the following powers and duties:
(a)
The President. The president shall be subordinate to the chief executive officer of the Company, if one
has been appointed, and, subject to the chief executive officer’s direction, shall have general charge of the business,
affairs, and property of the Company and general supervision over its officers, employees, and agents. The president
shall be empowered to sign certificates representing Membership Units of the Company, the issuance of which shall
have been authorized by the chief executive officer. The president shall not have power to bind or obligate the company
without written authorization from the chief executive officer or majority consent from the board of directors. The
president shall perform all duties normally incident to the office of president of a limited liability company, and shall
exercise such other powers and perform such other duties as from time to time may be assigned to him or her by the
chief executive officer.
(b)
The Secretary. The secretary shall keep or cause to be kept a record of all the proceedings of the
meetings of the Members and directors in books provided for that purpose, and shall cause all notices to be duly given
in accordance with the provisions of this Agreement and as required by statute. The secretary shall be the custodian of
the records of the Company and shall assure that the books, reports, statements, certificates, and other documents and
records required by statute are properly kept and filed; shall have charge of the Membership Units ledger and books of
the Company and cause such books to be kept in such manner as to show at any time the number of Membership Units
of the Company issued and outstanding, the manner in which and the time when such Membership Units were paid for,
the names, alphabetically arranged and the addresses of the holders of record thereof, the amount of Membership Units
held by each holder, and time when each became such holder of record and exhibit to any Member, on application, the
original or duplicate Membership Unit ledger. The secretary may be empowered to sign certificates representing
Membership Units of the Company, the issuance of which shall have been authorized by the chief executive officer, and
shall perform in general all duties incident to the office of secretary and such other duties as are given to him by this
Agreement or as from time to time may be assigned to him by the chief executive officer or the president.

10
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(c)
The Treasurer. The treasurer may have charge and supervision over and be responsible for the monies,
securities, receipts, and disbursements of the Company; shall cause the monies and other valuable assets of the
Company to be deposited in the name and to the credit of the Company in such banks or trust companies or with such
banks or other depositories as shall be selected by the board or officers of the Company; shall cause the monies of the
Company to be disbursed by checks or drafts drawn on the authorized depositories of the Company, and cause to be
taken and preserved proper vouchers for all monies disbursed; shall render to the chief executive officer or the president,
whenever requested, a statement of the financial condition of the Company and of all of his transactions as treasurer,
and shall perform in general all duties incident to the office of treasurer and such other duties as are given to him by this
Agreement or as from time to time may be assigned to him by the chief executive officer.
Notwithstanding the foregoing, no act shall be taken, sum expended, decision made, or obligation incurred on behalf of
the Company by its officers with respect to a matter within the scope of any of the major decisions enumerated below
(“Major Decisions”), unless such Major Decision has been approved by the chief executive officer. The Major
Decisions include:
(a)
Financing for the Company, including, but not limited to, the interim and permanent financing of
the operations of the Company;
(b)

Investing any of the funds or assets of the Company;

(c)

Placing or suffering the placing of any encumbrance on any asset of the Company;

(d)
Sale or other transfer or leasing or mortgaging or the placing or suffering the placing of any
encumbrance on any real or personal property of the Company;
(e)
Selecting or varying depreciation and accounting methods, changing the Fiscal Year of the
Company, and making other decisions with respect to treatment of various transactions for bookkeeping or tax
purposes, consistent with the other provisions of this Agreement;
(f)
Entering into any contracts, agreements, or arrangements requiring a commitment or expenditure
by the Company of more than $5,000 or which are either for a term of one year or more or are not terminable at
the election of the Company on not more than 30 days notice without the Company becoming subject to any
penalty of forfeiture;
(g)
Varying or changing any portion of an insurance program established by agreement of the chief
executive officer;
(h)

Determining whether or not distributions should be made to the Members;

(i)
Approving each budget and operating plan to be implemented and followed by management of
the Company;
(j)

Determining of the maximum and minimum working capital requirements of the Company;

11
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(k)
Except as provided herein, adjusting, settling, or compromising of any claim, obligation, debt,
demand, suit, or judgment against the Company;
(l)
Entering into any contract with an affiliate (whether or not terminable at the election of the
Company) without 30 days prior written notice to the chief executive officer of the proposed terms and
conditions of such contract;
(m)     Any other decision or action which by the provisions of this Agreement is
required to be approved by the chief executive officer or Members or which materially affects the Company or
adversely affects the assets or operations thereof.
ARTICLE IV
BORROWINGS, DEPOSITS, CHECKS, AND SECURITIES
4.1
Loans. No loan or advance shall be contracted on behalf of the Company, no negotiable paper or other
evidence of its obligation under any loan or advance shall be issued in its name, and no property of the Company shall
be mortgaged, pledged, hypothecated, transferred, or conveyed as security for the payment of any loan, advance,
indebtedness, or liability of the Company, unless and except as authorized by the chief executive officer or by the
Majority-In-Interest of the Members. Any such authorization may be general or confined to specific instances.
4.2
Deposits. All monies of the Company not otherwise employed shall be deposited from time to time to its
credit in such banks or trust companies or with such bankers or other depositories, including brokerage companies duly
qualified and licensed under federal and state law, as the chief executive officer may select, or as from time to time may
be selected by any agent authorized to do so by the chief executive officer.
4.3
Checks, Drafts, Etc. All notes, drafts, acceptances, checks, endorsements and, subject to the provisions
of this Agreement, evidences of indebtedness of the Company, shall be signed by the chief executive officer or such
duly authorized agent or agents of the Company in such manner as the chief executive officer from time to time may
determine. Endorsements for deposit to the credit of the Company in any of its duly authorized depositories shall be in
such manner as the chief executive officer from time to time may determine.
4.4
Bonds and Debentures. Every bond or debenture duly authorized by the chief executive officer and
issued by the Company shall be evidenced by an appropriate instrument which shall be signed by the chief executive
officer.
4.5
Sale, Transfer, Etc. of Securities. Sales, transfers, endorsements, and assignments of stocks, bonds, and
other securities owned by or standing in the Company’s name, and the execution and delivery on the Company’s behalf
of any and all instruments duly authorized by the chief executive officer in writing incident to any such sale, transfer,
endorsement, or assignment, shall be executed by the chief executive officer or by any agent thereunto authorized by the
chief executive officer.
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ARTICLE V
RIGHTS AND OBLIGATIONS OF MEMBERS
5.1
Limitation of Liability. Each Member’s liability for the debts and obligations of the Company shall be
limited as set forth in Corps.C. Sec.17000, et seq. and other applicable law.
5.2
List of Members. Upon written request of any Member, the chief executive officer shall provide a list
showing the names, last known addresses and each Member’s right to share in distributions of cash and other property
from the Company (“Interest”).
5.3
Priority and Return of Capital. Members shall have priority as to the return of Capital Contributions or
as to Profits, Losses or distributions as set out in Article VIII.
5.4
No Member Responsible for Other Member’s Commitment. If any Member or any Member’s
shareholders or affiliates has incurred any indebtedness or obligation prior to the date hereof that relates to or otherwise
affects the Company, neither the Company nor any other Member will have any liability or responsibility for or with
respect to such indebtedness or obligation unless the indebtedness or obligation is assumed by the Company pursuant to
a written instrument signed by the chief executive officer or approved by the Supermajority-In-Interest and signed by a
party duly authorized by such action. Furthermore, neither the Company nor any Member will be responsible or liable
for any indebtedness or obligation that is hereafter incurred by any Member or any Member’s shareholders or affiliates
(collectively, the “Liable Member”), whether prior to or after the date hereof, and if Liable Member incurs (or has
incurred) any debt or obligation that neither the Company nor the other Members will have any responsibility or liability
for, the Liable Member does hereby indemnify and hold harmless the Company and the other Members from any
liability or obligation they may incur in respect thereof.
5.5
Indemnity of a Member. A Member shall be indemnified by the Company to the fullest extent permitted
by California law and as provided in Article XIV hereof.
5.6
Filing. In connection with the execution of this Agreement, the Members shall execute such further
documents (such as amendments to the Articles of Organization) and take such further action as is appropriate to
comply with the requirements of Corps.C. Sec.17000, et seq. or the law for the formation or operation of a limited
liability company in all states and counties where the Company may conduct its business.
ARTICLE VI
MEETINGS OF MEMBERS
6.1

No Annual Meetings. There shall be no annual meetings of the Members.

6.2
Special Meetings. Special meetings of the Members, for any purpose or purposes, unless otherwise
prescribed by statute, may be called at any time by the chief executive officer or on the written request of a Majority-InInterest of the membership, with such written request specifying the purpose or purposes of the meeting. In case of
failure to call such meeting within 30 days after such request, the Member or Members holding not less than 25% of the
Common Units may call such special meeting.
13
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6.3
Place of Meetings. The chief executive officer may designate any place, either within or outside the
State of California, as the place of meeting for any meeting of the Members. If no designation is made, or if a special
meeting is otherwise called, the place of meeting shall be held at the offices of the Company. Any or all Members may
participate in any special meeting of the Members by, or through the use of, any means of communication by which all
Members participating may simultaneously hear each other during the meeting. A Member so participating is deemed to
be present in person at the meeting.
6.4
Notice of Meetings. Except as provided in herein, written notice stating the place, day and hour of the
special meeting and, in the case of a special meeting, the purpose or purposes for which the meeting is called, shall be
delivered not less than ten (10) nor more than fifty (50) days before the date of the meeting, either personally, by mail,
or by facsimile transmission, by or at the direction of the chief executive officer or person calling the meeting, to each
Member entitled to vote at such meeting, if mailed, such notice shall be deemed to be delivered two (2) calendar days
after being deposited in the United States mail, addressed to the Member at its address as it appears on the books of the
Company, with postage prepaid. If transmitted by facsimile transmission, such notice shall be deemed to be delivered on
the date of such facsimile transmission to the fax number, if any, for the respective Member which has been supplied by
such Member to the Company and identified as such Member’s facsimile number.
6.5
Meeting of all Members. If all of the Members meet at any time and place, either within or outside of the
State of California, and consent to the holding of a meeting at such time and place, such meeting shall be valid without
call or notice, and lawful action may be taken at such meeting.
6.6
Record Date. For the purpose of determining Members entitled to notice of or to vote at any meeting of
Members or any adjournment thereof, or to express consent to the Company action in writing without a meeting; or
Members entitled to receive any distribution; or allotment of any rights; or entitled to exercise any rights in respect to
any change, conversion, or exchange of Common Units; or for the purpose of any other lawful action, the chief
executive officer of the Company may fix in advance a date as the record date for any such determination of Members,
such date in any case to be not more than thirty (30) days and, in the case of a meeting of Members, not less than ten
(10) days prior to the date on which the particular action requiring such determination of Members is to be taken. If no
record date is fixed for the determination of Members entitled to notice of or to vote at a meeting, the day preceding the
date on which notice of the meeting is mailed shall be the record date. For any other purpose, the record date shall be the
close of business on the date on which the resolution of the chief executive officer pertaining thereto is adopted. When a
determination of Members entitled to vote at any meeting of the Members has been made as provided in this Section,
such determination shall apply to any adjournment thereof. Failure to comply with this Section shall not affect the
validity of any action taken at a meeting of Members.
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6.7
Voting Lists. The chief executive officer shall make, at least five (5) days before each meeting of
Members, a complete list of the Members entitled to vote at such meeting or any adjournment thereof, arranged in
alphabetical order, with the address of, and the number of Common Units registered in the name of each Member,
which list, for a period of five (5) days prior to such meeting, shall be held open to the examination of any Member, for
any purpose germane to the meeting, during ordinary business hours. The list shall also be produced and kept at the time
and place of the meeting during the whole time thereof, and may be inspected by any Member during the whole time of
the meeting. The original Common Unit ledger shall be Prima facia evidence as to the Members who are entitled to
examine such list or ledger, or to vote in person or by proxy at any meeting of Members.
6.8
Quorum. A Majority-In-Interest, represented in person or by proxy, together, shall constitute a quorum
at any meeting of Members for the transaction of business, except as otherwise provided by statute or by the Articles of
Organization. In the absence of a quorum at any such meeting, a majority of the Membership Units so represented may
adjourn the meeting from time to time for a period not to exceed 60 days without further notice. At such adjourned
meeting at which a quorum shall be present or represented, any business may be transacted which might have been
transacted at the meeting as originally noticed. If the adjournment is for more than 60 days, however, or if after the
adjournment a new record date is fixed for the adjourned meeting, a notice of the adjourned meeting shall be given to
each Member of record entitled to vote at a meeting.
6.9
Manner of Acting. If a quorum is present, the affirmative vote of the Majority-In-Interest in person or
represented by proxy shall be the act of the Members, unless the vote of a greater or lesser proportion or number is
otherwise required by Corps.C. Sec.17000, et seq., by the Articles of Organization, or by this Agreement.
6.10 Voting of Common Units. Each Member shall at every meeting of the Members be entitled to one vote
in person or by proxy for each of the voting Common Units held by such Member, subject to the modification of such
voting rights of any Common Units by this Amended Operating Agreement. Holders of Common Units who are not
Members shall not be entitled to vote on any matter submitted to the Members.
6.11 Proxies. At all meetings of the Members, each Member entitled to vote shall be entitled to vote in person
or by proxy; Provided, however, that the right to vote by proxy shall exist only if the instrument authorizing such proxy
to act shall have been executed in writing by the registered holder or holders of such Common Units, as the case may
be, as shown on the Common Unit ledger of the Company or by its or their attorney thereunto duly authorized in
writing. Such instrument authorizing a proxy to act shall be delivered to the chief executive officer at the beginning of
such meeting. In the event that any such instrument shall designate two or more persons to act as proxies, a majority of
such persons present at the meeting, or if only one be present, then that person, shall (unless the instrument shall
otherwise provide) have all of the powers conferred by the instrument on all persons so designated. Persons holding
Common Units in a fiduciary capacity shall be entitled to vote the Common Units so held and persons whose Common
Units are pledged shall be entitled to vote unless, pursuant to the transfer by the pledgor or on the books of the
Company, such person shall have expressly empowered the pledgee to vote such Common Units, in which case the
pledgee, or its proxy, may represent such Common Units and vote them. No proxy shall be valid after 11 months from
the date of its execution, unless otherwise provided in the proxy.
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6.12 Action by Members Without a Meeting. Unless otherwise provided under law or in the Articles of
Organization, any action which may be, or is required to be, taken at a meeting of the Members, may be taken without a
meeting, without prior notice, and without a vote, if a consent in writing, setting forth the action so taken, shall be
signed by Members with outstanding Common Units entitled to vote with respect to the subject matter thereof sufficient
to take such action if voted on at a meeting of Members at which all Members holding Common Units were in
attendance. Notice of such action shall be provided to all Members not signing the consent within ten (10) days of such
action.
6.13 Waiver of Notice. When any notice is required to be given to any Member, a waiver thereof in writing
signed by the Member entitled to such notice, whether before, at, or after the time stated herein, shall be equivalent to
the giving of such notice. A Member’s attendance at any meeting, in person or by proxy, (i) waives objection to lack of
notice or defective notice of the meeting, unless the Member at the beginning of the meeting objects to holding the
meeting or transacting business at the meeting, and (ii) waives objection to consideration of a particular matter at the
meeting that is not within the purposes described in the meeting notice, unless the Member objects to considering the
matter when it is presented.
6.14 Actions Requiring Supermajority-In-Interest Vote. Notwithstanding anything herein to the contrary, the
following decisions and actions by the Company shall be made only by the joint approval of the Supermajority-InInterest:
(a) Any act in contravention of this Amended Operating Agreement;
(b) Any act which would make it impossible to carry on the ordinary business of the Company;
(c) Any change of the Company into any other legal form;
(d) Any amendment of this Amended Operating Agreement, except as may otherwise be provided in
Article X hereof;
(e) The merger of the Company with and into another entity; and
(f) The removal of the chief executive officer, except as otherwise provide herein.
6.15 Secretary of Meeting; Minutes. At any special Members’ meeting, the chief executive officer will
appoint a person to preside at the meeting and a person to act as secretary of the meeting. The secretary of the meeting
will prepare minutes of the meeting, which will be placed in the minute books of the Company.
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ARTICLE VII
MEMBER UNIT CERTIFICATES
7.1
Membership Unit Certificates. Every holder of Membership Units in the Company shall be entitled to
have a certificate, signed by the chief executive officer, certifying the number of Membership Units owned by such
Member in the Company. Certificates representing Membership Units of the Company shall be in such form as is
approved by the chief executive officer and as otherwise provided by Corps.C. Sec.17000, et seq.. There shall be
entered on the Membership Unit ledger of the Company at the time of issuance of each Membership Unit Certificate,
the number of the certificate issued, the name and address of the person owing the Membership Units represented
thereby, the number of such Membership Units, and the date of issuance thereof. Every certificate exchanged or
returned to the Company shall be marked “Canceled” with the date of cancellation, and kept with the Company records.
7.2
Transfer of Membership Units. Transfer of Membership Units of the Company shall be made on the
books of the Company by the holder of record thereof, or by its attorney thereunto duly authorized by a power of
attorney duly executed in writing and filed with the chief executive officer or any of its transfer agents, and on surrender
of the certificate or certificates, properly endorsed or accompanied by proper instruments of transfer, representing such
Membership Units. Except as provided by law, the Company and transfer agents and registrars, if any, shall be entitled
to treat the holder of record of any Membership Units as the absolute owner thereof for all purposes and, accordingly,
shall not be required to recognize any legal, equitable or other claim to or interest in such Membership Units on the part
of any other person whether or not it or they shall have express or other notice thereof.
7.3
Maintenance of Membership Units Ledger at Principal Place of Business. A Membership Unit ledger
shall be kept at the principal place of business of the Company, or at such other place as the chief executive officer shall
determine, containing the names, alphabetically arranged, of all Membership Unit holders of the Company, their
addresses, their units, the amount paid on their Membership Units, and all transfers thereof and the number of
Membership Units held by each. Such Membership Unit ledger shall at all reasonable hours be subject to inspection by
the Members and by other persons entitled by law to inspect the same.
7.4
Transfer Agents and Registrars. The chief executive officer may appoint one or more transfer agents and
one or more registrars with respect to the certificates representing Membership Units of the Company, and may require
all such certificates to bear the signature of either or both. The chief executive officer may from time to time define the
respective duties of such transfer agents and registrars. No certificate for Membership Units shall be valid until
countersigned by a transfer agent, if at the date appearing thereon the Company had a transfer agent for such
Membership Units, and until registered by a registrar, if at such date the Company had a registrar for such Membership
Units.
7.5

Closing of Transfer Books and Fixing of Record Date.

(a) The chief executive officer shall have power to close the Membership Unit ledger of the Company
for a period not to exceed fifty (50) days preceding the date of any meeting of Members, or the date for
payment of any distribution, or the date for the allotment of rights, or the date when any change or conversion
or exchange of Membership Units shall go into effect, or a date in connection with obtaining the consent of
Members for any purpose.
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(b) In lieu of closing the Membership Unit ledger as aforesaid, the chief executive officer may fix in
advance a date, not exceeding thirty (30) days preceding the date of any meeting of Members, or the date for the
payment of any distribution, or the date for the allotment of rights, or the date when any change or conversion
or exchange of Membership Units shall go into effect, or a date in connection with obtaining any consent, as a
record date for the determination of the Members entitled to a notice of, and to vote at, any such meeting and
any adjournment thereof, or entitled to receive payment of any such distribution, or to any such allotment of
rights, or to exercise the rights in respect of any such change, conversion or exchange of Membership Units, or
to give such consent.
(c) If the Membership Unit ledger shall be closed or a record date set for the purpose of determining
Members entitled to notice of or to vote at a meeting of Members, such books shall be closed for, or such
record date shall be, not less than ten (10) days immediately preceding such meeting.
7.6
Lost or Destroyed Certificates. The Company may issue a new certificate for Membership Units of the
Company in place of any certificate theretofore issued by it, alleged to have been lost or destroyed, and the chief
executive officer may, in its discretion, require the owner of the lost or destroyed certificate or his legal representatives,
to give the Company a bond in such form and amount as the chief executive officer may direct, and with such surety or
sureties as may be satisfactory to the chief executive officer, to indemnify the Company and its transfer agents and
registrars, if any, against any claims that may be made against it or any such transfer agent or registrar on account of the
issuance of such new certificate. A new certificate may be issued without requiring any bond when, in the judgment of
the chief executive officer, such is proper.
ARTICLE VIII
PROFITS, LOSSES, DISTRIBUTIONS, AND EXPENSES
8.1

Profits and losses.

(a)   At no time shall the sum of all historical Net Profit distributions to Common Unit holders exceed the total
amounts paid toward redeeming any outstanding Preferred Units, until all Preferred Units have been redeemed.
(b)   The Company’s Net Profits or Net Loses shall be determined not less frequently than annually and on a
basis, which coincides with the Company’s tax year. Subject to this Section 8.1(a), Section 13.3 (Curative Allocations)
and Section 2.1 (Membership Units), the Company’s Net Profits and Net Losses shall be allocated to the Members in
that proportion which is equal to the total number of Common Units owned or held by each respective Member at the
time such allocations are made, as recorded in the Company’s Membership Unit ledger, divided by the total number of
Common Units owned or held by all of the Members at the time of such allocations, as recorded in the Company’s
Membership Unit ledger (the “Percentage Interest”).
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8.2
Distributions. Subject to Section 2.1 and Article XIII, all distributions of cash or other property shall be
made to the Members in proportion to their Capital Accounts on the record date of such distribution. Except as provided
in Section 13, all distributions shall be made at such time as is determined by the chief executive officer. Distributions
of the Company assets may be made only to the Members shown on the books and records of the Company. Neither the
Company nor any Member will incur any liability for making distributions in accordance with the provisions of the
preceding sentence, whether or not the Company or the Member has knowledge or notice of any transfer or purported
transfer of ownership of a Membership Unit in the Company which has not been approved pursuant to this Agreement.
Notwithstanding any provisions above to the contrary, gain or loss of the Company realized in connection with a sale or
other disposition of any of the assets of the Company will be allocated solely to the parties owning Membership Units in
the Company as of the date the sale or other disposition occurs. All amounts withheld pursuant to the Code or any
provisions of state or local tax law with respect to any payment or distribution to the Members from the Company shall
be treated as amounts distributed to the relevant Member or Members pursuant to this Section. No distribution shall be
declared and paid unless, after the distribution is made, the assets of the Company are in excess of all liabilities of the
Company, except liabilities to Members on account of their contributions. If the Members determine that distributions
this paragraph are insufficient to enable the Members to pay federal and state income taxes attributable to the Company,
then the Company shall make additional distributions as the Members decide for that purpose.
8.3

Accounting Period. The Company’s accounting period shall be a calendar year.
ARTICLE IX
ADMISSIONS AND WITHDRAWALS
OBLIGATION TO PURCHASE AND SELL

9.1
Admission of Member. No person shall be admitted as an additional member (“Additional Member”) of
the Company without the written consent of the chief executive officer at the time of such admission and compliance
with Section 2.9 regardless of whether such person has acquired a Membership Unit in the Company from another
Member or from the Company as an original issuance. An Additional Member shall execute a Counterpart Signature
Page prior to admission.
9.2
Expulsion of Member. Upon any material breach by any Member of any of the Member’s obligations
under the terms of this Agreement which remains uncured for a period of ninety (90) days following written notice by
the chief executive officer, the Member may be expelled from the Company effective upon the delivery of written notice
of expulsion signed by the chief executive officer unless such Member’s breach has been cured prior to delivery of such
written notice. Such expulsion shall constitute a voluntary act of a Member that constitutes a withdrawal from the
Company for purposes of Section 2.7 of this Agreement.
9.3
Rights of Member Upon Death or Expulsion. Following the death or expulsion of a Member, the
Member (and the Member’s successor, personal representatives and assigns) shall cease to have any rights of a Member
except only the right to receive distributions to the same extent as a permitted assignee of the Member’s Membership
Units in the Company, in accordance with the terms of this Agreement, until such time as the Company is wound up and
terminated. Distributions to such Member or a return of such Member’s Capital Account shall be made by the chief
executive officer at such time as a distribution or a return of Member Capital Accounts is made to all Members.
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9.4
No Withdrawal. No Member shall have the right or be permitted to withdraw from the Company. If a
Member attempts to withdraw from the Company, the Member shall not be entitled to receive a distribution of its share
of Net Profits following the date of the attempted withdrawal and shall not receive any return of its Capital Account
until all Members receive a return of their Capital Accounts.
ARTICLE X
AMENDMENTS
10.1 Amendments. This Agreement and the Company’s Articles of Organization may be amended from time
to time by the chief executive officer with the affirmative vote of the Supermajority-In-Interest of the Members except
that the alteration or repeal of any provision requiring a greater than majority affirmative vote shall require an
affirmative vote by such greater than majority as is required by such provision. A proposed amendment shall be
effective on the date it is duly approved by the chief executive officer and the Supermajority-In-Interest of the
Members and duly filed, if necessary, and shall be binding on all Members.
ARTICLE XI
DISSOLUTION AND TERMINATION
11.1

Dissolution.
(a) The Company shall be dissolved upon the occurrence of any of the following events:
(i) July 1, 2021 as such date may be extended by action of the chief executive officer for up to
ten (10) additional years or by action the chief executive officer;
(ii) written consent of the Supermajority-In-Interest to dissolve the Company;
(iii) written action of the chief executive officer to dissolve the Company;
(iv) entry of a judicial decree of dissolution;
(v) the Company being adjudged bankrupt;
(vi) the acquisition by one Person of all of the outstanding Membership Units.

11.2 Effect of Filing Cancellation of Articles of Organization. The Company shall cease to carry on its
business, except insofar as may be necessary for the winding up of limited liability company business, as of the date
designated by the chief executive officer on the Cancellation of Articles of Organization form filed with the California
Secretary of State.
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11.3

Winding Up, Liquidation and Distribution of Assets.

(a) Upon dissolution, an accounting shall be made by the Company’s accountants of the accounts of the
Company and of the Company’s assets, liabilities and operations, from the date of the last previous accounting
until the date of dissolution. The chief executive officer shall immediately proceed to wind up the affairs of the
Company.
(b) Unless the business of the Company is to continue pursuant to Section 11.1, the chief executive
officer shall proceed to liquidate the Company’s assets (except to the extent the chief executive officer may
determine to distribute any assets to the Members in kind), discharge the Company’s obligations, and wind up
the Company’s business and affairs as promptly as is consistent with obtaining the fair value thereof. The
proceeds of liquidation of the Company’s assets, to the extent sufficient therefor, shall be applied and
distributed as follows:
(i) First, to the payment and discharge of all of the Company’s debts and liabilities to third
parties except those owing to Members or to the establishment of any reasonable reserves for contingent
or unliquidated debts and liabilities;
(ii) Second, to the payment of any debts and liabilities owing to Members; and
(iii) Third, to the Members, either in cash or in kind, as determined by the chief executive
officer, in accordance with the positive balance of each Member’s Capital Account as determined after
taking into account all Capital Account adjustments for the Company’s taxable year during which the
liquidation occurs. Any assets distributed in kind shall be both valued by the chief executive officer for
this purpose at their net fair market value and deemed to have been sold as of the date of dissolution.
Any such distributions to the Members in respect of their Capital Accounts shall be made within the
time requirements of Section l.704-l (b)(2)(ii)(b)(2) of the Regulations.
(c) Notwithstanding anything to the contrary in this Agreement, upon a liquidation within the meaning
of Section 1.704-1 (b)(2)(ii)(g) of the Regulations, if any Member has a negative deficit Capital Account
balance (after giving effect to all contributions, distributions, allocations and other Capital Account adjustments
for all taxable years, including the year during which such liquidation occurs), such Member shall have no
obligation to make any contribution to the capital of the Company, and the negative balance of such Member’s
Capital Account shall not be considered a debt owed by such Member to the Company or to any other person
for any purpose whatsoever.
(d) Upon completion of the winding up, liquidation and distribution of the assets, the Company shall be
deemed terminated.
(e) The chief executive officer shall comply with any requirements of applicable law pertaining to the
winding up of the affairs of the Company and the final distribution of its assets.
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11.4 Notice of Dissolution. When all debts, liabilities and obligations have been paid and discharged or
adequate provisions have been made therefor and all of the remaining property and assets have been distributed to the
Members, a Notice of Dissolution shall be filed with the California Secretary of State.
11.5 Return of Contribution Non-Recourse to Other Members. Except as provided by law, upon dissolution,
each Member shall look solely to the assets of the Company for the return of its Capital Contribution.
ARTICLE XII
ACCOUNTS
12.1 Books. The chief executive officer shall maintain complete and accurate books of account of all
transactions of the Company, which books of account shall be kept at the Company’s principal place of business. All
decisions regarding accounting matters, except as otherwise set forth herein, shall be made by the chief executive
officer.
12.2 Member’s Accounts. A capital account shall be established and maintained on the Company’s books
with respect to each member, in accordance with the provisions of Treasury Regulation Section 1.704-1(b) and a
separate Distribution Account for each Member related to his or her Common Units. Each Member’s Capital Account
consist of such Member’s initial Capital Contribution increased by (a) any additional Capital Contributions made by
such Member, and (b) credit balances transferred from such Member’s Distribution Account to his or her capital
account, and decreased by (a) distributions to such Member in reduction of the Company capital, and (b) such
Member’s share of the Company losses, when transferred from such Member’s Distribution Account. The chief
executive officer shall (a) maintain the Member’s Capital Accounts at all times as determined above; (b) charge all
distributions to the Member’s Distribution Account; (c) charge the Company’s losses to the Member’s Distribution
Account, unless the chief executive officer elects to charge any such loss to the Member’s Capital Account; and (d)
credit the Company’s Net Profits from operations to the Member’s Distribution Account. The chief executive officer
may transfer to the Member’s Capital Account all or any portion of the credit balances in the Member’s Distribution
Account. Any amounts transferred shall be in proportion to the Member’s Percentage Interest. A credit balance in a
Member’s Distribution Account shall constitute a liability of the Company to that Member; it shall not constitute a part
of the Member’s interest in the Company’s capital, until closed to said Member’s Capital Account. A debit balance in a
Member’s Distribution Account, whether occasioned by distributions in excess of his or her share of the Company
profits or by charging such Member for his or her share of the Company loss, shall not constitute an obligation of the
Member to the Company; it shall not reduce such Member’s interest in the Company’s capital, until closed to said
Member’s Capital Account. Payment of any amount owed to the Company shall be made at such time and in such
manner as the chief executive officer may determine.
12.3 Reports. The chief executive officer shall close the books of account promptly after the close of each
Fiscal Year, and shall prepare and send to each Member a statement of such Member’s distributive share of income and
loss for federal income tax reporting purposes.
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ARTICLE XIII
ALLOCATION OF PROFITS AND LOSSES
13.1 Accounting Definitions. The following terms, which are used predominately in this Article, shall have
the meanings set forth below for all purposes under this Agreement:
“Adjusted Capital Account Balance” means, with respect to any Member, the balance of such Member’s Capital
Account as of the end of the relevant Fiscal Year.
“Book Value” means, with respect to any asset, the assets adjusted basis for federal income tax purposes.
“Depreciation” means, for each Fiscal Year or other period, an amount equal to the depreciation, amortization
or other cost recovery deduction allowable with respect to an asset for such year or other period, except that if the Book
Value of any asset differs from its adjusted basis for federal income tax purposes at the beginning of such year or other
period, Depreciation shall be an amount that bears the same ratio to such beginning Book Value as the federal income
tax depreciation, amortization or other cost recovery deduction for such year or other period bears to such beginning
adjusted tax basis; provided, however, that if such depreciation, amortization or other cost recovery deductions with
respect to any such asset for federal income tax purposes is zero for any Fiscal Year, Depreciation shall be determined
with reference to the asset’s Book Value, at the beginning of such year using any reasonable method selected by the
chief executive officer.
“Minimum Gain” means an amount determined by computing, with respect to each Nonrecourse Liability of the
Company, the amount of gain (of whatever character), if any, that would be realized by the Company if it disposed of
(in a taxable transaction) the property subject to such liability in full satisfaction thereof, and by then aggregating the
amounts so computed, such computation to be made in accordance with Regulations section 1.704-2(b)(2) and 1.7042(d).
“Nonrecourse Deductions” has the meaning set forth in section 1.704-2(b)(1) of the Regulations.
“Member Minimum Gain” means an amount, with respect to each Member Nonrecourse Debt, equal to the
Minimum Gain of the Company that would result if such Member Nonrecourse Debt were treated as a Nonrecourse
Liability, determined in accordance with section 1.704-2(i)(3) of the Regulations.
“Member Nonrecourse Debt” has the meaning set forth in section 1.704-2(b)(4) of the Regulations.
“Member Nonrecourse Deductions” has the meaning set forth in Regulation section 1.704-2(i)(1) and (2) and
shall be determined in accordance with the provisions of Regulations section 1.704-2(i)(2).
“Profits” or “Losses” means, for each Fiscal Year or other period, the taxable income or
taxable loss of the Company as determined under Code Section 703(a) (including in such taxable income or taxable loss
all items of income, gain, loss or deduction required to be stated separately pursuant to Section 703(a)(l) of the Code)
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13.2 Profits and Losses. Subject to Section 13.3, 13.4, 13.5, 13.6, 13.7, 13.8, 13.9, and 13.10 hereof, each
Member shall share in the Profits and Losses of the Company according to its Percentage Interest, as follows:
a)

Allocation of profits shall be made as follows:

(i) First, to the Members, up to the aggregate of, and in proportion to, any Losses previously allocated to
each Member, to the extent not previously offset by allocations of Profits pursuant to this Section;
(ii) Second, to Preferred Members, subject to the Manger’s election to redeem the Membership Units and
to the extent of the Cumulative Preferred Return pursuant to Section 2.1(a);
(iii) Third, to the Common Members, in proportion to their Percentage Interest.
b)

Allocation of losses shall be made as follows:

(i) First, to the Members, up to the aggregate of, and in proportion to, any Profits previously allocated to
each Member in accordance with Section 13.2(a)(iii) hereof and not previously offset by Losses allocated
pursuant to this Section until their capital account balances have been reduced to zero;
(ii) Second, to the Preferred Members until their capital account balances have been reduced to zero;
(iii) Third, to the Common Members, in proportion to their Percentage Interest.
c)

Authority to Vary Allocations. The Members have the authority to vary these allocations to the extent
necessary to comply with federal income tax laws.

13.3 Curative Allocations. Certain allocations may be required to comply with the requirements of
Regulations Sections 1.704-1(b) and 1.704-2 (the “Regulatory Allocations”).
13.4

General Allocation Rules.

(a)
Generally, all Profits and Losses allocated to the Members shall be allocated among them in
proportion to their Percentage Interest, except as otherwise specifically provided under the terms of this
Agreement. In the event Members are admitted to the Company pursuant to Article IX hereof on different dates
during any Fiscal Year, the Profits (or Losses) allocated to the Members for each such Fiscal Year shall be
allocated among the Members in proportion to the Percentage Interest that each Member holds from time to time
during such Fiscal Year in accordance with Code Section 706, using any convention permitted by law and
selected by the chief executive officer. In such event, subsequent allocations of Profits or Losses pursuant to
Section 13.1 hereof shall be allocated (i) first, so as to offset the Profits (or Losses) allocated for such Fiscal
Year or years and (ii) the balance, if any, to the Members in proportion to their Percentage Interests.
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(b)
For purposes of determining the Profits, Losses or any other items allocable to any period, Profits,
Losses and any such other items shall be determined on a daily, monthly or other basis, using any method
permissible under Code Section 706 and the Regulations thereunder.
(c)
For purposes of determining the Members’ proportionate shares of the “excess nonrecourse
liabilities” of the Company within the meaning of the Regulations, their respective interests in Member profits
shall be in the same proportions as their Percentage Interests.
(d) The Members are aware of the income tax consequences of the allocations made by this Article
XIII and hereby agree to be bound by the provisions of this Article XIII in reporting their distributive shares of
the Company’s taxable income and loss for income tax purposes.
(e)
The chief executive officer shall make such other special allocations as are required in order to
comply with any mandatory provision of applicable Regulations or to reflect a Member’s economic interest in
this the Company determined with reference to such Member’s right to receive distributions from the Company
and such Member’s obligation to pay its expenses and liabilities.
13.5 Tax Allocations Under Code Section 704(c). In accordance with Code Section 704(c) and the
Regulations thereunder, income, gain, loss and deduction with respect to any property contributed to the capital of the
Company shall, solely for tax purposes, be allocated among the Members so as to take account of any variation between
the adjusted basis of such property to the Company for federal income tax purposes and its initial Book Value. In the
event the Book Value of any the Company asset is adjusted pursuant to subsection (b) of the definition of “Book Value”
in Section 13.1 hereof, subsequent allocations of income, gain, loss and deduction with respect to such asset shall take
account of any variation between the adjusted basis of such asset for federal income tax purposes and its Book Value in
the same manner as under Code Section 704(c) and the Regulations thereunder. Any elections or other decisions relating
to such allocations shall be made by the chief executive officer in any manner that reasonably reflects the purpose and
intention of this Agreement.
13.6 Minimum Gain Chargeback. Except as otherwise provided in section 1.704-2(f) of the Regulations,
notwithstanding any other provision of this Article XIII, if there is a net decrease in the Minimum Gain of the Company
during any Fiscal Year, each Member shall be specially allocated items of Company income and gain for such year
(and, if necessary, subsequent years) in an amount equal to the portion of such Member’s share of the net decrease in the
Minimum Gain of the Company, determined in accordance with section 1.704-2(g) of the Regulations. Allocations
pursuant to the previous sentence shall be made in proportion to the respective amounts required to be allocated to each
Member pursuant thereto. The items to be so allocated shall be determined in accordance with section 1.704-2(f)(6) and
1.704-2(j)(2) of the Regulations. This Section 13.6 is intended to comply with the minimum gain chargeback
requirements set forth in section 1.704-2(f) of the Regulations and shall interpreted consistently therewith.
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13.7 Member Minimum Gain Chargeback. Except as otherwise provided in section 1.704-2(i)(4) of the
Regulations, notwithstanding any other provision of this Article XIII, if there is a net decrease in Member Minimum
Gain attributable to Member Nonrecourse Debt during any Fiscal Year, each Member who has a share of the Member
Minimum Gain attributable to such Member Nonrecourse Debt, determined in accordance with section 1.704-2(i)(5) of
the Regulations, shall be specially allocated items of Company income and gain for such year (and, if necessary,
subsequent years) in an amount equal to the portion of such Member’s share of the net decrease in Member Minimum
Gain attributable to such Member Nonrecourse Debt, determined in accordance with section 1.704-2(i)(4) of the
Regulations. Allocations pursuant to the previous sentence shall be made in proportion to the respective amounts
required to be allocated to each Member pursuant thereto. The item to be so allocated shall be determined in accordance
with section 1.704-2(i)(4) and 1.704-2(j)(2) of the Regulations. This Section 13.7 is intended to comply with section
1.704-2(i)(4) of the Regulations and shall be interpreted consistently therewith.
13.8 Qualified Income Offset. In the event any Member unexpectedly receives any adjustments, allocations,
or distributions described in subparagraphs (4), (5), or (6) of Regulations section 1.704-1(b)(2)(ii)(d), such Member
shall be allocated items of Company income or gain in an amount and manner sufficient to eliminate such Member’s
Adjusted Capital Account Deficit as quickly as possible to the extent required by the Regulations, provided that an
allocation pursuant to this Section 13.8 shall be made only if and to the extent that such Member would have an
Adjusted Capital Account Deficit after tentatively making all other allocations provided in this Article XIII as if this
Section 13.8 were not in the Agreement.
13.9 Nonrecourse Deductions. Nonrecourse Deductions for any Fiscal Year or other period shall be specially
allocated among the Members in accordance with their Interests.
13.10 Member Nonrecourse Deductions. Any Member Nonrecourse Deductions for any Fiscal Year shall be
specially allocated to the Member who bears the economic risk of loss with respect to the Member Nonrecourse Debt to
which such Member Nonrecourse Deductions are attributable in accordance with Regulations section 1.704-2(i)(1).
ARTICLE XIV
INDEMNIFICATION OF MEMBERS AND MANAGER; OFFICER
AND MANAGER CONTRACTS; LIMITATION OF LIABILITY
14.1

Indemnification of Members and Chief Executive Officer.
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(a)
Third Party Actions. To the greatest extent not inconsistent with the laws and public policies of the State
of California, the Company will indemnify any Member or officer or director who was or is a party or is threatened to
be made a party to any threatened, pending or completed proceeding because such individual is or was a Member or
officer or director, as a matter of right, against all liability incurred by such individual in connection with any
proceeding; provided that it is determined that the specific indemnification of such individual is permissible in the
circumstances because the individual has met the standard of conduct for indemnification set forth in subsection (d) of
this Section. The Company will pay for or reimburse the reasonable expenses incurred by a Member, officer or director
in connection with any such proceeding in advance of final disposition thereof if (i) the individual furnishes the
Company a written affirmation of the standard of conduct for indemnification described in subsection (d) of this
Section, (ii) the individual furnishes the Company a written undertaking, executed personally or on such individual’s
behalf, to repay the advance if it is ultimately determined that such individual did not meet such standards of conduct,
and (iii) a determination is made in accordance with subsection (e) that, based upon facts then known to those making
the determination, indemnification would not be precluded under this Section. The undertaking described in subsection
(a)(ii) above must be a general obligation of the Member, officer or director, subject to such reasonable limitations as
the Company may permit, but need not be secured and may be accepted without reference to financial ability to make
repayment. The Company will indemnify a Member, officer or director who is successful, on the merits or otherwise, in
the defense of any such proceeding or in defense of any claim, issue, or matter therein, without the requirement of a
determination as set forth in subsection (d) of this Section. Upon demand by a Member, officer or director for
indemnification or advancement of expenses, as the case may be, the Company will expeditiously determine whether
the Member, officer or director is entitled thereto in accordance with this Section. The indemnification and advancement
of expenses provided for under this Section will be applicable to any proceeding arising from acts or omissions
occurring before or after the adoption of this Section.
(b) The Company Actions. To the greatest extent not inconsistent with the laws and public policies of State of
California, the Company will indemnify any Member, officer or director who was or is a party or is threatened to be
made a party to any threatened, pending or completed proceeding by or in the right of the Company because such
individual is or was a Member, officer or director, as a matter of right, against all liability incurred by such individual in
connection with proceeding; provided that it is determined that the specific indemnification of such individual is
permissible in the circumstances because the individual has met the standard of conduct for indemnification set forth in
subsection (d) of this Section, except that no indemnification shall be made in respect of any claim, issue, or matter as to
which such person shall have been adjudged to be liable for gross negligence or misconduct in the performance of his
duty to the Company unless and only to the extent that the court in which the action or suit was brought shall determine
on application that, despite the adjudication of liability, but in view of all the circumstances of the case, the person is
fairly and reasonably entitled to indemnity for such expenses as the court deems proper. The Company will pay for or
reimburse the reasonable expenses incurred by a Member, officer or director in connection with any such proceeding in
advance of final disposition thereof if, (i) the individual furnishes the Company a written affirmation of the standard of
conduct for indemnification described in subsection (d) of this Section, (ii) the individual furnishes the Company a
written undertaking, executed personally or on such individual’s behalf, to repay the advance if it is ultimately
determined that such individual did not meet such standards of conduct, and (iii) a determination is made in accordance
with subsection (e) that, based upon facts then known to those making the determination, indemnification would not be
precluded under this Section. The undertaking described in subsection (b)(ii) above must be a general obligation of the
Member, officer or director, subject to such reasonable limitations as the Company may permit, but need not be secured
and may be accepted without reference to financial ability to make repayment. The Company will indemnify a Member,
officer or director who is successful, on the merits or otherwise, in the defense of any such proceeding or in defense of
any claim, issue, or matter therein, without the requirement of a determination as set forth in subsection (d) of this
Section. Upon demand by a Member, officer or director for indemnification or advancement of expenses, as the case
may be, the Company will expeditiously determine whether the Member, officer or director is entitled thereto in
accordance with this Section. The indemnification and advancement of expenses provided for under this Section will be
applicable to any proceeding arising from acts or omissions occurring before or after the adoption of this Section.
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(c)
Additional Capacities. The Company will have the power, but not the obligation, to indemnify any
individual or entity who is or was an employee, officer or agent of the Company or is or was serving at the request of
the Company as an officer, director, member, trustee, employee, or agent of another limited partnership, limited liability
company, association, corporation, joint venture, trust, employee benefit plan, or other enterprise to the same extent as if
such individual is or was a Member, officer or director.
(d)
Required Conduct. Indemnification is permissible under this Section only if (i) the subject party
conducted himself in good faith, (ii) the subject party reasonably believed that his conduct was in or at least not opposed
to the Company’s best interest; and (iii) in the case of a criminal proceeding, the subject party had no reasonable cause
to believe his conduct was unlawful. The termination of a proceeding by judgment, order, settlement, conviction, or
upon a plea of nolo contendere or its equivalent is not, of itself, demonstrative or sufficient to create a presumption that
the individual did not meet the standard of conduct described in this subsection.
(e)
Determination. A determination as to whether indemnification or advancement of expenses is permissible
shall be made by one of the following procedures; (i) by the chief executive officer, if not a party to such proceeding;
(ii) if the chief executive officer is party to the proceeding, by the Majority-In-Interest, not at the time party to such
proceedings, at any meeting duly called for such purpose; or (iii) by independent legal counsel selected by the MajorityIn-Interest at any meeting duly called for such purpose.
(f)
Application to the Court. A Member, officer or director of the Company who is
a party to a proceeding may apply for indemnification from the Company to the court, if any, conducting the proceeding
or to another court of competent jurisdiction. On receipt of an application, the court, after giving notice the court
considers necessary, may order indemnification if it determines: (i) in a proceeding in which the Member, officer or
director is wholly successful, on their merits or otherwise, the Member, officer or director is entitled to indemnification
under this Section, in which case the court will order the Company to pay the Member, officer or director his reasonable
expenses incurred to obtain such court ordered indemnification; or (ii) the Member, officer or director is fairly and
reasonably entitled to indemnification in view of all the relevant circumstances, whether or not the Member, officer or
director meets the standard of conduct set forth in subsection (d) of this Section.
(g)
Employee Benefit Plan. Indemnification will be provided for an individual’s conduct with respect to an
employee benefit plan if the individual reasonably believed his conduct to be in the interests of the participants and
beneficiaries of the plan.
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(h)
General Indemnification. Nothing contained in this Section will limit or preclude the exercise or be
deemed exclusive of any right under the law, by contract or otherwise, relating to indemnification of or advancement of
expenses to any individual who is or was a Member, officer or director of the Company or is or was serving at the
Company’s request as a manager, officer, director, member, trustee, employee, or agent of another, limited partnership,
association, limited liability company, corporation, joint venture, trust, employee benefit plan, or other enterprise.
Nothing contained in this Section will limit the ability of the Company to otherwise indemnify or advance expenses to
any individual. It is the intent of this Section to provide indemnification to Members and the chief executive officer to
the fullest extent now or hereafter permitted by the law consistent with the terms and conditions of this Section.
Indemnification will be provided in accordance with this Section irrespective of the nature of the legal or equitable
theory upon which a claim is made including, without limitation, negligence, breach of duty, mismanagement, waste,
breach of contract, breach of warranty, strict liability, violation of federal or state securities law, as amended, or
violation of any other state or federal law.
(i)

General Definitions for Purposes of This Section:
(i)
The term “expenses” includes all direct and indirect costs (including, without limitation,
counsel fees, retainers, court costs, transcripts, fees of experts, witness fees, travel expenses, duplicating
costs, printing and binding costs, telephone charges, postage, delivery service fees, and all other
disbursements or out-of-pocket expenses) actually incurred in connection with the investigation, defense,
settlement, or appeal of a proceeding or establishing or enforcing a right to indemnification under this
Section, applicable law or otherwise.
(ii) The term “liability” means the obligation to pay a judgment, settlement, penalty, fine,
excise tax (including an excise tax assessed with respect to an employee benefit plan), or reasonable
expenses incurred with respect to a proceeding.
(iii)
The term “party” includes an individual who was, is, or is threatened to be made a named
defendant or respondent in a proceeding.
(iv) The term “proceeding” means any threatened, pending, or completed action, suit, or
proceeding, whether civil, criminal, administrative or investigative and whether formal or informal.

(j)
Scope of Indemnification. The indemnification authorized by this section shall
apply to all present and future managers, officers, employees, and agents of the Company and shall continue as to such
persons who cease to be managers, officers, employees, or agents of the Company, and shall inure to the benefit of the
heirs, executors, and administrators of all such persons and shall be in addition to all other indemnification permitted by
law.
(k)
Insurance. The Company may purchase and maintain insurance for its benefit, the
benefit of any individual who is entitled to indemnification under this Section, or both, against any liability asserted
against or incurred by such individual in any capacity or arising out of such individual’s service, whether or not the
Company would have the power to indemnify such individual against such liability.
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14.2 Officer and Manager Contracts; Limitation of Liability. No contract or other transaction between the
Company and any other person, firm, or entity shall be affected by the fact that a manager, officer, employee, or agent
of the Company has an interest in, or is a manager or officer of the Company or any such other entity. Any officer or
manager, individually or with others, may be a party to, or may have an interest in, any transaction of the Company or
any transaction in which the Company is a party or has an interest. Each person who is now or may become an officer or
manager of the Company is hereby relieved from liability that such person might otherwise obtain in the event such
officer or manager contracts with the Company for the benefit of himself or any firm or other entity in which he or she
may have an interest; provided, such officer or manager acts in good faith. The foregoing limitation on liability extends
to any and all actions referred to in Section 3.6 of this Agreement taken by the manager and officers, employees, and
agents of the Company and by the officers, directors, and agents of the chief executive officer.
ARTICLE XV
MISCELLANEOUS
15.1 Complete Agreement. This Amended Operating Agreement constitutes the complete and exclusive
statement of agreement among the Members. This Agreement supersedes any other contradictory agreement between
the parties.
15.2 Notices. Any notice, demand, or communication required or permitted to be given by any provision of
this Agreement shall be deemed to have been sufficiently given or served for all purposes if delivered personally to the
party or to an executive officer of the party to whom the same is directed or, if sent by registered or certified mail,
postage and charges prepaid, addressed to the Member’s and/or the Company’s address, as appropriate, which is set
forth in this Agreement or in the Counterpart Signature Page signed by the Member. Except as otherwise provided
herein, any such notice shall be deemed to be given two (2) business days after the date on which the same was
deposited in a regularly maintained receptacle for the deposit of United States mail, addressed and sent as aforesaid or,
if transmitted by way of facsimile or email, such notice shall be deemed to be delivered on the date of such facsimile or
email transmission to the fax number or email address for the Member or the Company, as the case may be. Each
member shall be responsible for maintaining current mailing, telephone, facsimile and email contact information with
the Company by sending changes to the same in writing to the Company, attention office of the chief executive officer.
15.3 Governing Law. This Agreement and its application and interpretation shall be governed exclusively by
its terms and by the laws of the State of California.
15.4 Waiver of Action for Partition. Each Member irrevocably waives during the term of the Company any
right that the Member may have to maintain any action for partition with respect to the property of the Company.
15.5 Execution of Additional Instruments. Each Member hereby agrees to execute such other and further
statements of interest and holdings, designations, powers of attorney and other instruments necessary to comply with
any laws, rules or regulations.
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15.6 Construction. Whenever the singular number is used in this Agreement and when required by the
context, the same shall include the plural, and the masculine gender shall include the feminine and neuter genders and
vice versa; and the word “person” or “party” shall include a corporation, firm, limited liability company, proprietorship
or other form of association. Any reference to the Code or the statutes or laws will include all amendments,
modifications, or replacements of the specific sections and provisions concerned.
15.7 Headings. The headings in this Agreement are inserted for convenience only and are in no way intended
to describe, interpret, define, or limit the scope, extent or intent of this Agreement or any provision hereof.
15.8 Waivers. The failure of any party to seek redress for violation of or to insist upon the strict performance
of any covenant or condition of this Agreement shall not prevent a subsequent act, which would have originally
constituted a violation, from having the effect of an original violation.
15.9 Rights and Remedies Cumulative. The rights and remedies provided by this Agreement are cumulative
and the use of any one right or remedy by any party shall not preclude or waive the right to use any or all other
remedies. Said rights and remedies are given in addition to any other rights the parties may have by law, statute,
ordinance or otherwise.
15.10 Severability. If any provision of this Agreement or the application thereof to any person or circumstance
shall be invalid, illegal or unenforceable to any extent, the remainder of this Agreement and the application thereof shall
not be affected and shall be enforceable to the fullest extent permitted by law.
15.11 Title to the Company Property. Legal title to all property of the Company will be held and conveyed in
the name of Castle Arch Real Estate Investment Company, LLC.
15.12 Reliance on Authority of Person Signing Agreement. In the event that a Member is not a natural person,
neither the Company nor any Member will (a) be required to determine the authority of the individual signing this
Agreement to make any commitment or undertaking on behalf of such entity or to determine any act or circumstance
bearing upon the existence of the authority of such individual or (b) be required to see to the application or distribution
of proceeds paid or credited to individuals signing this Agreement on behalf of such entity.
15.13 Heirs, Successors, and Assigns. Each and all of the covenants, terms, provisions and agreements herein
contained shall be binding upon and inure to the benefit of the parties hereto and, to the extent permitted by this
Agreement, their respective heirs, legal representatives, successors and assigns.
15.14 Creditors. None of the provisions of this Agreement shall be for the benefit of or enforceable by any
creditors of the Company.
15.15 Counterparts. This Agreement may be executed in counterparts, each of which
shall be deemed an original but all of which shall constitute one and the same instrument.
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IN WITNESS WHEREOF, the undersigned have executed this Agreement as of the date first set forth above.
Chief Executive Officer
/s/ Kirby D. Cochran
Kirby D. Cochran
Members
/s/ Kirby D. Cochran
Kirby D. Cochran

       

8,096,167

42.28%

/s/ Robert Geringer
Robert Geringer

4,096,167

21.39%

/s/ Jeff Austin
Jeff Austin

2,491,667       

12.53%

/s/ Doug Child
Doug Child

   845,834

4.42%

         15,438,168

           80.63%

Total
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SCHEDULE 14C
Information Statement Pursuant to Section 14(c)
of the Securities Exchange Act of 1934
Check the Appropriate Box:
£ Preliminary Information Statement
£ Confidential, for Use of the Commission Only (as permitted by Rule 14c-5(d)(2))
S Definitive Information Statement
CASTLE ARCH REAL ESTATE INVESTMENT COMPANY, L.L.C.  
(Name of Registrant as Specified in Its Charter)
Payment of Filing Fee (Check the appropriate box):
S
No fee required
£

Fee computed on table below per Exchange Act Rules 14c-5(g) and 0-11.
(1)

Title of each class of securities to which transaction applies:

(2)

Aggregate number of securities to which transaction applies:

(3)

Per unit price or other underlying value of transaction computed pursuant to
Exchange Act Rule 0-11 (Set forth the amount on which the filing fee is calculated
and state how it was determined):

(4)

Proposed maximum aggregate value of transaction:

(5)

Total fee paid:

£

Fee paid previously with preliminary materials:

£

Check box if any part of the fee is offset as provided by Exchange Act Rule 0-11(a)(2)
and identify the filing for which the offsetting fee was paid previously. Identify the
previous filing by registration statement number, or the form or Schedule and the date of
its filing.
(1)

Amount Previously paid:

(2)

Form, Schedule or Registration Statement No.:

(3)

Filing Party:

(4)

Date Filed
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CASTLE ARCH REAL ESTATE INVESTMENT COMPANY, L.L.C.
9595 Wilshire, Suite PH 1000
Beverly Hills, California
_______
INFORMATION STATEMENT
FEBRUARY 16, 2007
_______
INTRODUCTION
This Information Statement has been filed with the Securities and Exchange Commission
and is being furnished to Members of Castle Arch Real Estate Investment Company, L.L.C.
(“CAREIC” or the “Company”) in connection with the corporate action described below
previously approved by the Board of Directors of the Company and subsequently adopted by
the written consent of the holders of in excess of a 70% majority of the voting power of the
Members of the Company. Accordingly, all necessary corporate approvals required in
connection with the matter referred to herein have been obtained, and this Information
Statement is furnished solely for the purpose of informing Members, in the manner required
under the Securities Exchange Act of 1934, as amended (the “Exchange Act”), of this
corporate action before it takes effect.
WE ARE NOT ASKING YOU FOR A PROXY AND
YOU ARE REQUESTED NOT TO SEND US A PROXY.
This Information Statement is first being sent to Members on or about February 16, 2007.
CORPORATE ACTION TAKEN
As authorized by the necessary approvals of our Board of Directors and the holders of a
majority of our outstanding common member units (“Consenting Members”), we have
approved the adoption of the amendments (the “Amendments”) to our Amended Operating
Agreement which amends sections addressing transfer of member units, dispute resolution,
amendments and member withdrawals.
The reason for the Amendments is to improve and clarify transfer procedures for the
Company’s member units as there continues to be no current or planned public market for the
Company’s securities and due to the fact that the Company’s consistent business strategy has
been to entitle and develop real property over a period of many years. A copy of the
Amendments is attached hereto as Appendix A and is incorporated herein by reference.
The last written consent of the Consenting Members approving the Amendments was
executed on January 29, 2007, (“Consent Date”) and will take effect 20 days after the mailing
of this Information Statement or such later date as may be specified by the Board of Directors.
This Information Statement is being provided to all Members of record who were entitled to
give an authorization or a written consent in regard to the Amendments on the Consent Date
(the “Record Date”). A complete summary of the Amendments are set forth herein.
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The Amendments described in this Information Statement will not entitle the Company’s
Members with the opportunity to dissent from the action described herein and to receive an
agreed or judicially appraised value for their shares.
OUTSTANDING SECURITIES AND VOTING RIGHTS
Outstanding Securities
As of the January 29, 2007, the Company had issued and outstanding 24,020,795
common units, the Company’s only class of voting securities. All holders of the Company’s
common member units as of such date are entitled to receive this Information Statement. The
Consenting Members who consented in writing to the Amendments held 17,093,384 common
units, or 71.6% of the Company’s issued and outstanding common member units. The
Consenting Members include Kirby D. Cochran, Robert D. Geringer, Jeff Austin, Douglas W.
Child, James Keene, Bill Grundy, Christiaan Carrillo and Steve Gough.
Voting Rights and Action by Written Consent
The Company is organized under the laws of the State of California. Under California
law, the voting rights of the members are subject to the Amended Operating Agreement of the
limited liability company. Our Amended Operating Agreement sets out that each holder of
common member units is entitled to one vote in person or by proxy for each share of common
member units held in his or her name on the books of the Company on any matter submitted to
a vote of the Members at any meeting of Members. However, California law and the
Company’s Amended Operating Agreement also provide that any action that may be taken at a
Members’ meeting, including, without limitation, the election of directors, may be taken by
written consent of the requisite number of Members required to take such action. Approval of
the Amendments requires the written consent of the holders of a majority of the Company’s
outstanding common member units. The last of the requisite number of written consents to
approve the Amendments was received from the Consenting Members on January 29, 2007.
Notice of Action by Written Consent
Under California Law, the Company is required to provide prompt notice of the taking of
a corporate action without a meeting to the Members of record who have not consented in
writing to such action. This Information Statement is intended to provide such notice. No
dissenter’s or appraisal rights are afforded to Members of the Company under California law as
a result of the approval of the Amendment.
THE AMENDMENTS
The authorized capital of the Company currently consists of 50 million common units
and 100 million preferred units. The Company has adopted the Amendments to sections
addressing transfer of member units, Amended Operating Agreement amendments, dispute
resolution and member withdrawals. The amendment providing the Company with a right of
first refusal to purchase member units which allows the Company to further ensure that the
Company’s member units are held by qualified, accredited investors. The amendment setting
out dispute resolution allows disputes to be resolved in a more efficient and potentially less
adversarial manner. The amendment regarding member withdrawal clarifies procedures for
member expulsion. The provisions regarding Amended Operating Agreement amendments
reduce the percentage of common units to a 60% majority rather than a 70% super-majority.
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We have taken all actions required under California law to approve the Amendment.
However, since Member approval of the Amendments were obtained by written consent rather
than at a meeting of the Members of the Company, under the applicable rules of the Exchange
Act the Amendments may not become effective until the expiration of 20 calendar days from
the date hereof. Upon the expiration of the 20 day period, the Company will effectuate the
Amendment.
We do not believe that the Amendments will have any effect on our business and
operations, and we expect to continue such business and operations as they are currently being
conducted. The Board of Directors, however, is continuing to reassess the Company’s future
prospects and anticipated needs for continued growth. In this regard, it is continuing to review
the Company’s capital structure, various financing alternatives available to the Company,
including potential sources of equity financings, the Company’s current Member base, and the
costs of complying with the Company’s reporting obligations under the Securities Exchange
Act of 1934 (“Exchange Act”).
SECURITY OWNERSHIP OF MANAGEMENT AND CERTAIN BENEFICIAL
OWNERS
The following table presents information about the beneficial ownership of our
common member units as of January 29, 2007 by:
*

each person or entity who is known by us to own beneficially more than 5% of the
outstanding shares of our common member units;

*    each of our directors and named executive officers;
*    all directors and executive officers as a group.
Beneficial ownership is determined in accordance with the rules of the Securities and
Exchange Commission and generally includes voting or investment power with respect to
securities, subject to community property laws, where applicable. The percentage of beneficial
ownership of our common units subject to this registration statement is based on a total of
24,020,795 common units outstanding as of January 29, 2007. Preferred units which we intend
to redeem at prices ranging from $1.00 to $5.00 per unit total 10,277,451 issued and
outstanding of which 576,500 or 5.62% are owned by our executive officers.
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Name and Address of Beneficial Owner
   
Kirby D. Cochran (2)
  9595 Wilshire, Suite PH 1000
Beverly Hills, CA, 90212
   
Robert D. Geringer   (3)
  9595 Wilshire, Suite PH 1000
Beverly Hills, CA, 90212
   
Jeff Austin   (4)(5)
  9595 Wilshire, Suite PH 1000
Beverly Hills, CA, 90212
   
Douglas W. Child   (6)
  1284 Flint Meadow Dr., Suite D
  Kaysville, UT 84037
   
All current directors and executive officers as a group (4
persons)

Number of
Common
Units
Beneficially
Owned (1)

Percentage of
Class

8,106,167

33.75%

4,106,167

17.09%

2,509,167
            

10.45%

850,883

   3.54%

15,572,334

64.83%

(1) Units include common units only. Our preferred shares are not convertible into commons shares or other
voting shares.
(2) Kirby D. Cochran is our chief executive officer and a member of our board of directors and owns a total of
8,270,667 units consisting of 8,106,167 common units and 164,500 preferred units.
(3) Robert D. Geringer is our president and a member of our board of directors and owns a total of 4,270,667
units consisting of 4,106,167 common units and 164,500 preferred units.
(4) Jeff Austin is our senior vice president and a member of our board of directors and owns a total of 2,676,000
units consisting of 2,509,167 common units and 167,500 preferred units.
(5) Douglas W. Child is our chief Financial officer and a member of our board of directors and owns a total of
930,833 units consisting of 850,833 common units and 80,000 preferred units.

Section 16(a) Beneficial Ownership Reporting Compliance
Section 16(a) of the Securities Exchange Act of 1934, as amended (“Exchange Act”),
requires all executive officers, directors, and persons who are the beneficial owner of more than
10% of the common member units of the Company to file reports of ownership with the
Securities and Exchange Commission (the “SEC”) indicating their ownership of the
Company’s equity securities and to report any changes in that ownership. The Company is
aware that all of these filing requirements have not been satisfied by its executive officers,
directors, and by the beneficial owners of more than 10% of the common member units and is
working closely with each of such persons to make them current in their filings.
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COSTS OF INFORMATION STATEMENT
The Company will bear the costs of preparing, assembling, and mailing the Information
Statement to Members. Although there is no formal agreement to do so, the Company may
reimburse banks, brokerage houses, and other institutions, nominees, and fiduciaries for their
reasonable expenses in forwarding this Information Statement and related materials to
Members. The Company may pay for the use of the services of other individuals or companies
not regularly employed by the Company in connection with the distribution of this Information
Statement if the Board of Directors of the Company determines that it is advisable.
OTHER MATTERS
No business other than effecting the Amendments will be transacted pursuant to the
written consent in lieu of a meeting of the Company’s Members that relates to the matter to
which this Information Statement relates.
Unless CAREIC has received contrary instructions from a Member, CAREIC is
delivering only one Information Statement to multiple Members sharing an address. CAREIC
will, upon request, promptly deliver to the address and phone number listed above a separate
copy of this Information Statement to a Member who shares an address with another Member.
A Member who wishes to receive a separate copy of the Information Statement, or is receiving
multiple copies and would like to receive only one copy per household, may make such a
request in writing to Douglas W. Child, Castle Arch Real Estate Investment Company, L.L.C.,
9595 Wilshire, Penthouse 1000, Beverly Hills, CA, 90212 or by calling the Company at (310)
385-5970.
By Order of the Board of Directors and Chief Executive Officer
/s/    Kirby D. Cochran        
        Kirby D. Cochran
Salt Lake City, Utah
February 15, 2007
5
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Appendix A
AMENDMENT TO
AMENDED OPERATING AGREEMENT
Sections 9.2 and 10.1 are deleted in their entirety and replaced with the following
amended sections 9.2 and 10.1 and the following sections 2.8.1 and 15.16 are hereby added to
the Amended Operating Agreement.
2.8.1 Company’s Right of First Refusal. Before any Membership Units held by a
Member or any transferee of the Member (either being sometimes referred to herein as the
"Selling Member") may be sold or otherwise transferred (including transfer by gift or operation
of law), the Company or its assignee(s) shall have a right of first refusal to purchase the
Membership Units on the terms and conditions set forth in this Section (the "Right of First
Refusal").
(a)
Notice of Proposed Transfer. The Selling Member shall (a) deliver to the
Company a written notice (the "Notice") stating: (i) the Selling Member's bona fide intention to
sell or otherwise transfer such Membership Units; (ii) the name of each proposed purchaser or
other transferee ("Proposed Transferee"); (iii) the number of Membership Units to be
transferred to each Proposed Transferee; (iv) the bona fide cash price or other consideration for
which the Selling Member proposes to transfer the Membership Units (the "Offered Price");
and (v) the material terms and conditions of the proposed transfer (the "Offer Terms") and (b)
offer the Membership Units at the Offered Price and on the Offer Terms to the Company or its
assignee(s).
(b)
Exercise of Right of First Refusal. At any time within 30 days after receipt of
the Notice, the Company and/or its assignee(s) may, by giving written notice to the Selling
Member, elect to purchase all, but not less than all, of the Membership Units proposed to be
transferred to any one or more of the Proposed Transferees, at the purchase price and on the
terms determined in accordance with subsection (c) below.
(c)
Purchase Price. The purchase price (the “Purchase Price”) for the Membership
Units purchased by the Company or its assignee(s) under this Section shall be the Offered
Price, and the terms and conditions of the transferee shall be identical in all material respects to
the Offer Terms (the “Terms”). If the Offered Price includes consideration other than cash, the
cash equivalent value of the non-cash consideration shall be determined by the Board of
Directors of the Company in good faith.
(d)
Payment. Payment of the Purchase Price shall be made, at the option of the
Company or its assignee(s), in cash (by check), by cancellation of all or a portion of any
outstanding indebtedness of the Selling Member to the Company (or, in the case of repurchase
by an assignee, to the assignee), or by any combination thereof.
(e)
Selling Member's Right to Transfer. If all of the Membership Units proposed
in the Notice to be transferred to a given Proposed Transferee are not purchased by the
Company and/or its assignee(s) as provided in this Section, then the Selling Member may sell
or otherwise transfer such Membership Units to that Proposed Transferee at the Offered Price
or at a higher price and on the Offer Terms, provided that such sale or other transfer is
consummated within sixty (60) days after the date of the Notice and provided further that any
such sale or other transfer is effected in accordance with any applicable securities laws and the
Proposed Transferee agrees in writing that the provisions of this Section shall continue to apply
to the Membership Units in the hands of such Proposed Transferee. If the Membership Units
described in the Notice are not transferred to the Proposed Transferee within such period, a new
Notice shall be given to the Company, and the Company and/or its assignees shall again be
offered the Right of First Refusal before any Membership Units held by the Selling Member
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may be sold or otherwise transferred.
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(f)
Exception for Certain Transfers. Anything to the contrary contained in this
Section notwithstanding, (i) the transfer of any or all of the Membership Units for no
consideration by way of a gift to the spouse of the Selling Member or to his or her lineal
descendants, or to trusts for the benefit of his or her spouse or lineal descendants and (ii) the
transfer of any or all of the Membership Units to the Company shall be exempt from the
provisions of this Section if, in such case, the transferee, and the transferee's spouse, if any,
shall receive and hold any and all Membership Units so transferred subject to the provisions of
this Agreement and subject to the obligations of a Member hereunder.
(g)
Termination of Right of First Refusal. The Right of First Refusal shall
terminate as to any Membership Units at the sooner of immediately after the first sale of the
member units of the Company to the general public pursuant to a registration statement filed
with and declared effective by the Securities and Exchange Commission under the Securities
Act of 1933, as amended or a ticker symbol is issued to the Company by NASDAQ in
connection with the creation of a public market for the Company’s securities.
(h)
Assignment of Right of First Refusal. The Right of First Refusal shall be freely
assignable by the Company at any time.
9.2
Expulsion of Member. Any Member may be expelled from the Company on
10 day’s prior notice to the Member if the board of directors in its sole discretion and upon
unanimous consent of each member of the Board of Directors (including the consent of each of
the independent Directors) determines that expulsion of the Member would be in the best
interests of the Company or the Members. Such expulsion shall constitute a voluntary act of a
Member that constitutes a withdrawal from the Company for purposes of Section 2.7 of this
Agreement.
10.1 Amendments. This Agreement and the Company’s Articles of Organization
may be amended from time to time by the chief executive officer with the affirmative vote of
Members holding 60% of the outstanding common member units except that the alteration or
repeal of any provision requiring a greater than majority affirmative vote shall require an
affirmative vote by such greater than majority as is required by such provision. A proposed
amendment shall be effective on the date it is duly approved by the chief executive officer and
Members holding 60% of the outstanding common member units and duly filed, if necessary,
and shall be binding on all Members.
15.16 Disputes. Any dispute or other disagreement arising from or out of this
Amended Operating Agreement or the performance of any officer, director or agent on behalf
of the Company shall be submitted to arbitration under the rules of the American Arbitration
Association. Such arbitration shall be brought in the following venues: Los Angeles County
California, or Salt Lake County Utah.
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MARK T. HIRAIDE
mth@msk.com
MITCHELL SILBERBERG & KNUPP LLP
11377 West Olympic Boulevard
Los Angeles, CA 90064-1683
Telephone: (310) 312-2000
Facsimile: (310) 312-3100
Attorneys for Defendant
William H. Davidson

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION
D. RAY STRONG, as Liquidating Trustee of
the Consolidated Legacy Debtors Liquidating
Trust, the Castle Arch Opportunity Partners I,
LLC Liquidating Trust and the Castle Arch
Opportunity Partners II, LLC Liquidating
Trust,
Plaintiff,
v.
KIRBY D. COCHRAN; JEFF AUSTIN;
AUSTIN CAPITAL SOLUTIONS;
WILLIAM H. DAVIDSON; DOUGLAS W.
CHILD; CHILD, VAN WAGONER &
ASSOCIATES, LLC fka CHILD VAN
WAGONER & BRADSHAW, PLLC;
ROBERT CLAWSON; HYBRID ADVISOR
CROUP; AND JOHN DOES 1-50,
Defendants.

Mitchell
Silberberg &
Knupp LLP
8715055.1

CASE NO. 2:14-cv-00788-BCW
DECLARATION OF WILLIAM H.
DAVIDSON IN SUPPORT OF HIS
MOTION TO COMPEL ARBITRATION
PURSUANT TO 9 U.S.C. § 4 & UTAH
CODE § 78B-11-108; STAY THE CASE
PURSUANT TO 9 U.S.C. § 3 & UTAH
CODE § 78B-11-108; AND DISMISS
CLAIMS PURSUANT TO FEDERAL
RULE OF CIVIL PROCEDURE 12(B)(6)
Judge:

Hon. Tena Campbell
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I, William H. Davidson, declare that I have personal knowledge of the
following and that it is true under penalty of perjury.
1.

I am not a founding member of Castle Arch Real Estate Investment,

LLC (“CAREIC”). I became associated with CAREIC, and an owner of its
membership interests, only after investing in the company alongside other public
investors.
2.

As a purchaser of membership interests in CAREIC, I executed

subscription documents for the membership interests, and I became a party to the
Amended Operating Agreement of CAREIC.
3.

Upon the initiation of the arbitration by the Trustee before the

American Arbitration Association (Case No. 01 15 0005 5087 Strong v. Jeff
Austin, et al.), I earnestly participated in defending the arbitration, and I paid all
fees required by the AAA.
I declare under penalty of perjury under the laws of the United States of
America that the foregoing is true and correct.
Executed March 20, 2017, at Los Angeles, California.

/s/ WILLIAM H. DAVIDSON

William H. Davidson

Mitchell
Silberberg &
Knupp LLP
8715055.1
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