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Attorneys for D. Ray Strong, Liquidating Trustee of the  
Consolidated Legacy Debtors Liquidating Trust 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF UTAH 

 
In re: 
 
CASTLE ARCH REAL ESTATE 
INVESTMENT COMPANY, LLC; CAOP 
MANAGERS, LLC; CASTLE ARCH 
KINGMAN, LLC; CASTLE ARCH 
SECURED DEVELOPMENT FUND, LLC; 
CASTLE ARCH SMYRNA, LLC; CASTLE 
ARCH STAR VALLEY, LLC; and 
 
CASTLE ARCH OPPORTUNITY 
PARTNERS I, LLC; CASTLE ARCH 
OPPORTUNITY PARTNERS II, LLC, 
 

 Debtors. 
 

 
Case Nos. 11-35082, 11-35237, 

11-35243, 11-35242 and 11-35246 
(Substantively Consolidated) 

 
Case Nos. 11-35241 and 11-35240 

 (Jointly Administered) 
 

(Chapter 11) 
The Honorable Joel T. Marker 

 
   Affects All Debtors 
   Affects Only the Substantively  

        Consolidated Debtors 
   Affects only Castle Arch 

       Opportunity Partners I, LLC 
   Affects only Castle Arch    

       Opportunity Partners II, LLC  
 

LIQUIDATING TRUSTEE'S MOTION SEEKING AUTHORIZATION AND 
APPROVAL OF (1) SALE OF REAL PROPERTY AND WATER RIGHTS IN TOOELE 

COUNTY, UTAH, OUT OF THE ORDINARY COURSE OF BUSINESS, FREE AND 
CLEAR OF LIENS, CLAIMS, ENCUMBRANCES AND INTERESTS, AND SUBJECT 

TO HIGHER AND BETTER OFFERS, PURSUANT TO 11 U.S.C. § 363(b) AND (f) AND 
FEDERAL RULES OF BANKRUPTCY PROCEDURE 2002 AND 6004; (2) PROPOSED 

SALE PROCEDURES; AND (3) PAYMENT OF COSTS OF SALE, INCLUDING 
COMMISSION TO BROKER 
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Pursuant to 11 U.S.C. § 363(b) and (f), as well as Rules 2002 and 6004 of the Federal 

Rules of Bankruptcy Procedure, D. Ray Strong (the "Liquidating Trustee"), as the duly appointed 

Liquidating Trustee of the Consolidated Legacy Debtors Liquidating Trust (the "Legacy Trust") 

and the post-confirmation estate representative for the consolidated bankruptcy estates of Castle 

Arch Real Estate Investment Company, LLC ("CAREIC"), CAOP Managers, LLC, Castle Arch 

Kingman, LLC, Castle Arch Smyrna, LLC, Castle Arch Secured Development Fund, LLC and 

Castle Arch Star Valley, LLC (“CASV”) (collectively, the "Legacy Debtors"), by and through 

his undersigned counsel, moves this Court for entry of an Order authorizing and approving: (1) 

the sale of certain real property and water rights located in Tooele County, Utah, with such sale 

being made out of the ordinary course of business, free and clear of liens, claims, encumbrances 

and interests, and subject to higher and better offers, with valid interests attaching to the net sale 

proceeds of the sale; (2) the proposed sale procedures set forth herein; and (3) the Liquidating 

Trustee's payment of the actual and necessary costs of sale from the gross sale proceeds, 

including broker commission.   

This Motion is supported by the Declaration of D. Ray Strong (the "Strong Declaration"), 

the Declaration of Dell S. Nichols (the "Nichols Declaration") and the Declaration of W. James 

Tozer, Jr. (the "Buyer's Declaration"), filed concurrently herewith.  In further support hereof, the 

Liquidating Trustee states as follows: 

JURISDICTION AND VENUE 

1. On October 17, 2011, CAREIC filed a petition for relief under Chapter 11 of the 

Bankruptcy Code, and on October 20, 2011, the other Legacy Debtors, other than CASV, also 

filed petitions seeking relief under Chapter 11 of the Bankruptcy Code. 
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2. The Court has subject matter jurisdiction of this proceeding pursuant to 28 U.S.C. 

§§ 157 and 1334. 

3. On June 7, 2013, the Court entered an Order Confirming Chapter 11 Trustee's 

First Amended Plan of Liquidation Dated February 25, 2013 as Modified [Docket No. 705] (the 

"Confirmation Order"), thus confirming the Second Amended Chapter 11 Trustee's Plan of 

Liquidation Dated February 25, 2013 [Docket No. 701] (the "Confirmed Plan"), pursuant to 

which the Court retains jurisdiction over this proceeding, which arises under the Bankruptcy 

Code and arises in and is related to the above-captioned bankruptcy cases.   

4. Venue is proper in this Court pursuant to 28 U.S.C. § 1409. 

BACKGROUND 

Case Background and the Tooele Property 

5. On May 3, 2012, the Court entered an Order appointing the Liquidating Trustee 

as the Chapter 11 bankruptcy trustee for CAREIC [Docket No. 215], and in that capacity he 

managed each of the other Legacy Debtors. 

6. On February 8, 2013, the Court entered an Order substantively consolidating the 

Legacy Debtors [Docket No. 590]. 

7. On June 7, 2013, the Court entered the Confirmation Order which, among other 

things: (a) designated the Liquidating Trustee as the post-confirmation estate representative for 

the Legacy Debtors; (b) approved the Liquidating Trust Agreement for the Legacy Trust; (c) 

appointed the Liquidating Trustee as the liquidating trustee for the Legacy Trust; and (d) 

authorized the Liquidating Trustee to administer the Legacy Debtors' post-confirmation estates 

pursuant to the Confirmed Plan. 
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8. Property of the Legacy Debtors and Legacy Trust includes (a) approximately 

348.7 acres of undeveloped land located in Tooele County, Utah, County Tax ID Nos. 03-014-0-

0020; 03-014-0-0002; 03-014-0-0005; 03-024-0003; 03-024-0-0005; and 03-024-0-0007 

(collectively, the “Tooele Land”); and (b) approximately 489 acre-feet of West Zone water rights 

located in Tooele County, Utah (the “Tooele Water” and, together with the Tooele Land, the 

“Tooele Property”).  Upon the Effective Date of the Confirmed Plan, the Tooele Property, 

including all interests related thereto, were transferred to the Legacy Trust to be administered by 

the Liquidating Trustee. 

9. By this Motion, the Liquidating Trustee seeks to sell the Tooele Property, as more 

fully described in the Commercial Real Estate Purchase Contract, attached hereto as Exhibit 1 

(collectively with Addenda Nos. 1–4, the "Purchase Agreement"), to Pinehurst Partners, LP or its 

assigns (the “Buyer”), or to the person making the highest and best offer.  The description of the 

transaction provided in this Motion is qualified by the more detailed provisions set forth in the 

Purchase Agreement, the terms of which control in the event of any conflict between the two. 

Marketing of the Tooele Property   

10. On June 19, 2012, the Liquidating Trustee caused to be filed his Application of D. 

Ray Strong, Chapter 11 Trustee of Castle Arch Real Estate Investment Company, LLC, for Entry 

of an Order Authorizing the Employment of Commerce Real Estate Solutions as Real Estate 

Broker [Docket No. 252] (the "Employment Application"), and on July 26, 2012, the Court 

entered an Order approving the Employment Application and authorizing the Liquidating 

Trustee's employment of Commerce Real Estate Solutions ("Commerce") as broker to sell the 

Tooele Property under the terms of the Listing Agreement referenced therein [Docket No. 276]. 
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11. Commerce, principally through broker Dell S. Nichols ("Nichols"), marketed the 

Tooele Property for sale since June 29, 2012.1  In approximately November 2013, after entry of 

the Confirmation Order, Nichols left Commerce and formed his own firm, Dell Nichols Realty & 

Development, LLC ("Nichols Realty").2  In February of 2014, the Liquidating Trustee entered 

into a new Listing Agreement with Nichols Realty for the sale of the Tooele Property, which was 

retroactive to December 3, 2013, a copy of which is attached hereto as Exhibit 2.3  

12. Pursuant to the Listing Agreement, the Liquidating Trustee has agreed to pay 

Nichols Realty a standard commission of no more than 6% of the gross sales price for the Tooele 

Property, which Nichols Realty will share with any agent representing a purchaser.4  The terms 

of this Listing Agreement are materially similar to those of the Listing Agreement that was 

previously disclosed as part of the Employment Application, except that Nichols Realty, not 

Commerce, is now employed and will be paid a commission upon the sale of the Tooele 

Property.5  The Liquidating Trustee understands that the Legacy Trust has no further obligations 

to Commerce.6 

13. Since June 29, 2012, Commerce, and then Nichols Realty, has continuously and 

actively marketed the Tooele Property for sale pursuant to industry standards, including by: (a) 

creating marketing flyers and postcards; (b) HTML email broadcasts; (c) posting on national real 

estate website; (d) launching campaigns to real estate brokers and national home builders; (e) 

                                                 
1  Nichols Declaration ¶ 3.  
2  Id. ¶ 2.  
3  Strong Declaration ¶ 2; Nichols Declaration ¶ 4. 
4  See Exhibit 2. 
5  Strong Declaration ¶ 2; Nichols Declaration ¶ 4. 
6  Strong Declaration ¶ 2; Nichols Declaration ¶ 4.  
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engaging the regional economic development community; (f) soliciting targeted category buyers; 

and (g) otherwise promoting the availability of the Tooele Property to the national marketplace.7 

14. On October 29, 2015, the Liquidating Trustee closed on the sale of approximately 

126.9 acre-feet of East Zone water rights (the “East Zone Water”) to Telegraph Exchange, LLC 

(“Telegraph”) for the amount of $856,791.00.8  Other than the sale of the East Zone Water to 

Telegraph and the current offer received from the Buyer for the Tooele Property, the Liquidating 

Trustee has received offers from Gravity Segregation, Inc. (for land and water), Utah Youth 

Village (for land and water), Western American Financing Company, Inc., and a joint offer from 

Dunn Land, LLC and Ironwood, LLC, which offers were not accepted because, in the 

Liquidating Trustee’s business judgment, they were not in the best interests of the estate and 

Trust beneficiaries.9   

15. Nichols Realty has continued to market the Tooele Property for sale since 

receiving the offer from the Buyer, and will continue to do so through the Higher and Better Bid 

Deadline (defined below) by: (a) providing notice of the proposed sale to any parties who have 

expressed an interest in the Tooele Property, including all the entities listed above; (b) soliciting 

the active land and home builders in the market area; (c) soliciting large holders of other real 

property or water rights in the area; and (d) posting on appropriate national real estate websites.10 

 

 

                                                 
7  Nichols Declaration ¶ 5. 
8  See Liquidating Trustee’s Report of Sale Relating to 126.9 Acre-Feet of Water Rights Located on Tooele 

County, Utah [Docket No. 1164]. 
9  Nichols Declaration ¶ 6; Strong Declaration ¶ 3. 
10  Nichols Declaration ¶¶ 7–8. 
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The Purchase Agreement 

16. On October 28, 2015, the Buyer offered to purchase the Tooele Property from the 

Legacy Trust, and on November 5, 2015, the Liquidating Trustee accepted the Buyer’s offer, 

subject to Court approval, pursuant to the terms of the Purchase Agreement, attached hereto as 

Exhibit 1.11 

17. While the Purchase Agreement must be reviewed to obtain full disclosure of all 

its material terms, the following is a summary of the terms most relevant to this Motion:  

(a) The purchase price for the Tooele Land will be $6,500.00 per acre, or 
$2,266,810.00, and the purchase price for the Tooele Water will be $4,500.00 per 
acre-foot of water, or $2,200,500.00, for a total purchase price of $4,467,310.00 
(the “Purchase Price”).12  

(b) The Buyer will make an earnest money deposit in the amount of $15,000.00 to be 
held in escrow (the “Initial Deposit”).  The Initial Deposit is non-refundable, 
unless the Buyer is not determined to be the highest and best offeror for the 
Tooele Property.13 

(c) The Buyer will have until March 4, 2016 to conduct due diligence on the Tooele 
Property (the “Due Diligence Deadline”).14  If the Buyer does not cancel the 
Purchase Agreement prior to the Due Diligence Deadline, the Buyer will make an 
additional, non-refundable earnest money deposit in the amount of $25,000.00 to 
be held in escrow (the “Additional Deposit”).15  The Buyer shall provide the 
Liquidating Trustee with monthly written reports on its due diligence.16    

(d) The Initial Deposit and the Additional Deposit will be credited towards the 
Purchase Price.17 

                                                 
11  Strong Declaration ¶ 4; Buyer’s Declaration ¶ 3.  
12  Exhibit 1 (Purchase Agreement) at Addendum 3, ¶ 1. 
13  Id. at Addendum 2, ¶ 2. 
14  Id. at Addendum 3, (d). 
15  Id. at Addendum 1, ¶ 3.  
16  Id. at Addendum 4, ¶ 1. 
17  Id. at Addendum 1, ¶ 3. 
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(e) The Buyer will file an appropriate water change application relating to the Tooele 
Water by no later than ten days after an Order approving the Purchase 
Agreement.18 

(f) Settlement of the transaction will occur by no later than April 4, 2016.19 

(g) The sale is subject to approval by the Court and is subject to higher and better 
offers, to be determined by the Liquidating Trustee, in his sole discretion, at any 
time prior to the Higher and Better Bid Deadline (defined below).20  If the 
Liquidating Trustee receives a higher and better offer and sells the Tooele 
Property to another party, then the Initial Deposit will be refunded to Buyer.21  

(h) The sale of the Tooele Property will be free and clear of liens, claims, 
encumbrances and interests pursuant to 11 U.S.C. §§ 363(b) and (f).22 

(i) The sale of the Tooele Property will be made "AS IS" without representations or 
warranties of any kind.23 

(j)  Any disputes relating to the Tooele Property or the Purchase Agreement shall be 
determined by this Court.24 

(k) The Buyer may (but is not obligated to) proceed with the purchase of the Tooele 
Property pursuant to an Internal Revenue Code § 1031 exchange.  Any potential 
1031 exchange (a) will be at no additional cost or liability to the Legacy Trust; (b) 
will not delay settlement of the transaction; and (c) will not require the Legacy 
Trust to acquire title to any additional property.  Additionally, the exchanging 
party will indemnify and hold harmless the other party from all claims and costs 
resulting from any potential 1031 exchange.25  

(l) At all times prior to the Due Diligence Deadline, the Liquidating Trustee may 
market the Tooele Property to back-up buyers, but all back-up offers will be 
subject to Buyer’s right to purchase the Tooele Property.26    

                                                 
18  Id. at Addendum 3, (c). 
19  Id. at Addendum 3, (e). 
20  Id. at Addendum 1, ¶ 1. 
21  Id. at Addendum 2, ¶ 2.  
22  Id. at Addendum 1, ¶ 6 and Addendum 2, ¶ 5. 
23  Id. at Addendum 1, ¶ 5. 
24  Id. at Addendum 2, ¶ 4. 
25  Id. at Addendum 1, ¶ 8. 
26  Id. at Addendum 2, ¶ 3.  
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18. In his business judgment, the Liquidating Trustee believes that the sale of the 

Tooele Property as set forth in the Purchase Agreement is fair, reasonable, and in the best 

interests of the Legacy Trust and its beneficiaries.27 

Proposed Sale Procedures 

19. The sale of the Tooele Property is subject to higher and better offers.   

20. The Liquidating Trustee will consider all written offers for the purchase of the 

entire Tooele Property prior to the expiration of the deadline set forth in the Notice of Hearing 

filed concurrently herewith (the “Higher and Better Bid Deadline”).  The Liquidating Trustee 

will not consider any offers for only the Tooele Land or only the Tooele Water.28   

21. Whether an offer is a higher and better offer will be determined by the 

Liquidating Trustee in his sole discretion.29 

22. A “Qualified Bid” will only be one which is in writing, submitted prior to the 

Higher and Better Bid Deadline, and which is accompanied by a cash deposit in the amount of 

$50,000.00 and evidence of ability to perform.  In the event that a Qualified Bid is determined to 

be the highest and best offer, the $50,000.00 will become nonrefundable upon the Court’s 

approval of this sale, regardless of whether the contract is cancelled during any due diligence 

period, and the deposit will be applied to the purchase price.  If a Qualified Bid is determined not 

to be the highest and best offer, the $50,000.00 will be returned to the person submitting the 

Qualified Bid.30                                                               

                                                 
27  Strong Declaration ¶ 5. 
28  Id. ¶ 6. 
29  Id.  
30  Id.  
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23. In the event Qualified Bids are submitted, the Liquidating Trustee will provide 

copies of the Qualified Bids to the Buyer and all other persons submitting Qualified Bids.31   

24. If the Liquidating Trustee determines that it is appropriate, he may conduct an 

auction prior to the hearing on the Motion, inviting the Buyer and all those who have submitted 

Qualified Bids to participate.32   

25. Whether an offer is a higher and better offer, regardless of his decision to conduct 

an auction, will be determined by the Liquidating Trustee in his sole discretion. 

26. Upon closing of the sale, whether to the Buyer or to a person who has submitted a 

Qualified Bid that is determined to be a higher and better offer, the Liquidating Trustee will file a 

Notice of Sale with the Court that provides information typically required under Federal Rule of 

Bankruptcy Procedure 6004(f).33   

27. In the event that a higher and better offer is received and accepted for the sale of 

the Tooele Property, approval of the sale to the Buyer herein will be deemed to be approval of 

the sale to the person submitting the higher and better offer, with the Notice of Sale providing an 

itemization of amounts obtained by the Legacy Trust, as well as all refunds to the Buyer. 

Interests in the Tooele Land and Tooele Water 

28. A preliminary title commitment was obtained for the Tooele Land and Tooele 

Water in connection with the sale contemplated herein, which will be filed with the Court at a 

later date.   

                                                 
31  Id.  
32  Id.  
33  Id. ¶ 7. 
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29. The Liquidating Trustee is providing notice of this Motion to all persons and 

entities whose interests in the Tooele Land and/or Tooele Water may be affected by any Order 

granting this Motion under 11 U.S.C. § 363(b) and (f).34 

RELIEF REQUESTED 

30. By this Motion, the Liquidating Trustee seeks entry of an Order authorizing: (a) 

the sale of the Tooele Property pursuant to the Purchase Agreement out of the ordinary course of 

business, free and clear of interests, and subject to higher and better offers, with valid liens, 

claims, encumbrances and interests in the Tooele Property attaching to the proceeds of the sale, 

after the deduction of the costs of sale, including Nichols Realty's commission, and any costs that 

the Legacy Trust or the Legacy Debtors have incurred in relation to the Tooele Property and the 

sale thereof, including taxes (the “Net Sale Proceeds”); (b) the sale procedures noted in ¶¶ 19–27 

above; and (c) the payment of actual and necessary costs of sale from the gross sale proceeds, 

including commission to Nichols Realty. 

31. For the reasons set forth below, the relief sought herein is appropriate, and the 

Motion should be granted. 

A. The Proposed Sale Should Be Authorized Under 11 U.S.C. § 363(b) 

32. 11 U.S.C. § 363(b)(1) provides: "The trustee, after notice and a hearing, may use, 

sell, lease, other than in the ordinary course of business, property of the estate[.]"  

33. In order to approve a sale of assets outside the ordinary course of business, the 

Liquidating Trustee must show that:  

a. a sound business reason exists for the sale; 

                                                 
34  Strong Declaration ¶ 9. 
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b. there has been adequate and reasonable notice to interested parties, 
including full disclosure of sale terms and any relationship with the buyer;  

c. the sale price is fair and reasonable; and  

d. the proposed buyer is proceeding in good faith.35   

34. The Liquidating Trustee has met all four parts of this test and, accordingly, he 

respectfully requests that the Court grant this Motion, thereby entering an Order authorizing: (a) 

the proposed free and clear sale of the Tooele Property to Buyer, as set forth in the Purchase 

Agreement, or to any person making a higher and better offer; and (b) the Liquidating Trustee to 

pay costs of sale from the gross sale proceeds, subject to 11 U.S.C. § 363(b).   

Sound Business Purpose 

35. Courts show great deference to a trustee's decision-making.36  Once a trustee 

articulates a valid business judgment for a sale, "a presumption of reasonableness attaches to a 

trustee's management decisions."37  

36. In his business judgment, the Liquidating Trustee believes the sale of the Tooele 

Property under the Purchase Agreement is fair, reasonable and will maximize the value of the 

Tooele Property, minimize costs to the Legacy Trust, and produce a good-faith purchaser.  The 

Liquidating Trustee's opinion is based on several factors, including but not limited to:  

a. the length of time the Tooele Land and Tooele Water have been marketed 

for sale; 

b. the advice of Nichols and those acting under his direction, who have 

experience in selling land and water rights similar to the Tooele Property at issue; 
                                                 
35  See In re Medical Software Solutions, 286 B.R. 431, 439–40 (Bankr. D. Utah 2002). 
36  See Summit Land Co. v. Allen (In re Summit Land Co.), 13 B.R. 310, 315 (Bankr. D. Utah 1981).   
37  In re Johns-Manville Corp., 60 B.R. 612, 615–16 (Bankr. S.D.N.Y. 1986). 
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c. the extensive and arm's-length nature of the negotiations related to the 

terms of the Purchase Agreement that were engaged in by the parties; 

d. the cash nature of the sale and the Buyer's representations that it has the 

financial ability to pay the Purchase Price at settlement; and 

e. the ability of the Liquidating Trustee under the Purchase Agreement to 

accept higher and better offers for the Tooele Property.38 

Notice of the Proposed Sale and Higher and Better Offers 

37. Adequate and reasonable notice of this Motion and the proposed sale of the 

Tooele Property will be made to interested parties. 

38. Concurrent with the filing of this Motion, the Liquidating Trustee will serve a 

Notice of Hearing upon all creditors and parties-in-interest in the above-captioned bankruptcy 

cases and all parties whose interests might be affected by the sale contemplated herein, which 

Notice will provide, among other things: (a) a general description of the Tooele Property; (b) the 

price that is offered by the Buyer; (c) a statement that the Liquidating Trustee will accept higher 

and better offers for the Tooele Property, as well as the procedures for submitting a higher and 

better offer prior to the expiration of the Higher and Better Bid Deadline; (d) procedures and the 

deadline for objecting to the sale of the Tooele Property; and (e) the date and time of any hearing 

on this Motion, to the extent any party objects to this Motion or a higher and better offer is 

received prior to the expiration of the Higher and Better Bid Deadline.39 

                                                 
38  Strong Declaration ¶ 10; Nichols Declaration ¶ 10. 
39  Strong Declaration ¶ 11. 
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39. The Liquidating Trustee will also post a copy of this Motion on his website,40 and 

Nichols Realty will provide notice of the proposed sale to any parties who have expressed an 

interest in the Tooele Land or Tooele Water.41 

40. As set forth in ¶ 15 above, Nichols Realty will continue to market the Tooele 

Property for sale through the Higher and Better Bid Deadline,42 and the Liquidating Trustee will 

consider competing offers for the entire Tooele Property prior to the expiration of the Higher and 

Better Bid Deadline.  Additionally, Nichols Realty will continue to market the Tooele Property 

to back-up buyers until the expiration of the Buyer’s Due Diligence Deadline. 43 

41. Whether an offer is higher and better will be determined by the Liquidating 

Trustee in his sole and absolute discretion, and to the extent the Liquidating Trustee receives a 

competing offer for the entire Tooele Property prior to the Higher and Better Bid Deadline that is 

a Qualified Bid and that he considers higher and better, the Liquidating Trustee will provide 

notice to the Buyer of the higher and better offer.44 

42. Such procedures are fair, reasonable and afford notice as required under 11 U.S.C. 

§ 363 and Federal Rules of Bankruptcy Procedure 2002 and 6004. 

Fair and Reasonable Price 

43. For the reasons set forth in ¶ 36 above, as well as the fact that the Liquidating 

Trustee can accept higher and better offers for the Tooele Property prior to the expiration of the 

                                                 
40  Id. ¶ 12. 
41  Nichols Declaration ¶ 8. 
42  Id. ¶ 7. 
43  Strong Declaration ¶ 6. 
44  Id.  
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Higher and Better Bid Deadline, the Liquidating Trustee respectfully submits the proposed sale 

price for the Tooele Property is fair and reasonable.45   

Good Faith Purchaser 

44. The parties' negotiation of the Purchase Agreement has been at arms' length and 

in good faith, and the parties agree that all acts culminating in the closing of the Purchase 

Agreement will likewise be negotiated and conducted through arms' length transactions and in 

good faith.46   

45. Although the Bankruptcy Code does not define "good faith," the Tenth Circuit has 

determined in the context of 11 U.S.C. § 363(m) that a "good faith" purchaser is "one that buys 

in good faith, and for value."47  Actions that destroy a purchaser's good faith include "fraud, 

collusion between the purchaser and other bidders or trustee, or an attempt to take grossly unfair 

advantage of other bidders.”48 

46. Here, the good faith standard has been met because the Buyer is purchasing the 

Tooele Property in good faith and for fair value as part of a transparent process that affords all 

parties in interest and potential purchasers the opportunity to make a higher and better offer for 

the purchase of the Tooele Property.  Additionally, the Buyer is an independent third party that 

has no connections to the Liquidating Trustee, the Debtors or the Legacy Trust, and there has 

been no fraud or collusion between the Buyer and the Liquidating Trustee.49  

                                                 
45  Id. ¶ 13. 
46  Id. ¶ 14; Nichols Declaration ¶¶ 9, 11; Buyer’s Declaration ¶ 5. 
47  Tompkins v. Frey (In re Bel Air Assocs., Ltd.), 706 F.2d 301, 304 (10th Cir. 1983). 
48  Id. at 305 n.11 (citation omitted); see also In re Lotspeich, 328 B.R. 209 (10th Cir. BAP 2005). 
49  Strong Declaration ¶ 15; Nichols Declaration ¶ 12; Buyer’s Declaration ¶ 6. 
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47. Specifically, Commerce and Nichols Realty have publicly marketed the Tooele 

Property pursuant to industry standards since June 29, 2012.50  Since the Buyer first expressed an 

interest in purchasing the Tooele Property, the parties entered into good-faith negotiations 

relating to the terms of the Purchase Agreement.51  As a result of such negotiations, as well as 

other factors discussed in ¶ 36 above, the Purchase Price represents a fair and reasonable value 

for the Tooele Property.  Finally, the material terms of the sale are being fully disclosed to the 

Court and parties in interest, and to the extent any party submits a higher and better offer for the 

Tooele Property prior to the expiration of the Higher and Better Bid Deadline, the Liquidating 

Trustee is able to accept such offer.  Accordingly, the Liquidating Trustee submits that the 

proposed sale is an arm's length transaction made to a good faith purchaser and requests that any 

order authorizing this sale so provide.52 

48. To the best of the Liquidating Trustee's knowledge and belief, and based on the 

representations of the Buyer, there are no circumstances giving rise to claims under 11 U.S.C. 

§ 363(n).53 

49. Accordingly, the Liquidating Trustee requests that the Court enter an Order 

granting this Motion, with any Order: (a) approving the sale under 11 U.S.C. § 363(b) and (m); 

(b) finding that 11 U.S.C. § 363(n) does not apply; and (c) finding that notice of the Motion has 

been proper.  

                                                 
50  Nichols Declaration ¶ 3. 
51  Strong Declaration ¶ 14; Buyer’s Declaration ¶ 7; Nichols Declaration ¶ 9. 
52  Strong Declaration ¶¶ 14–15. 
53  Id. ¶ 16; Nichols Declaration ¶ 13; see Buyer’s Declaration ¶ 8. 
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B. The Sale of the Tooele Property Pursuant to 11 U.S.C. § 363(f) Is Warranted 

50. 11 U.S.C. § 363(f) states that a trustee may sell estate property free and clear of 

interests, if: 

(1) applicable non-bankruptcy law permits the sale of such 
property free and clear of such interest; 

(2) such entity consents; 

(3) such interest is a lien and the price at which such property 
is to be sold is greater than the aggregate value of all liens 
on such property; 

(4) such interest is in bona fide dispute; or 

(5) such entity could be compelled, in a legal or equitable 
proceeding, to accept a money satisfaction of such interest. 

51. Because Section 363(f) is in the disjunctive, the satisfaction of any one of the 

alternative requirements enumerated therein will warrant the Liquidating Trustee's proposed sale 

of the Tooele Property free and clear of interests. 

52. In addition to outstanding property taxes that will be paid by the sale proceeds, 

the Liquidating Trustee is aware of one lien on the Tooele Property in favor of Southern 

Properties in Northern Dollars, LLC (“SPND”), as assignee of ANB Venture, LLC.  As of 

October 19, 2015, SPND informed the Liquidating Trustee that the amount of its lien on the 

Tooele Property totals $266,976.55.  While the Liquidating Trustee reserves the right to object to 

the amount of SPND’s asserted claim and lien, the Purchase Price is more than enough to pay the 

amount of SPND’s claim, even if allowed in full.  The Liquidating Trustee is unaware of any 

other liens, claims, encumbrances or interests relating to the Tooele Property.  To the extent any 
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such interests are asserted as being valid, however, such interests are protected because they will 

also attach to the Net Sale Proceeds.54 

53. Thus, the Liquidating Trustee requests that the Court grant this Motion, including 

by authorizing the sale of the Tooele Property free and clear of liens, claims, encumbrances and 

interests pursuant to 11 U.S.C. § 363(f), with any interest that might be asserted in the Tooele 

Property attaching to the Net Sale Proceeds, subject to any claims and defenses that the 

Liquidating Trustee, Legacy Trust or Legacy Debtors possess with respect thereto. 

C. The Proposed Sale Procedures Are Appropriate 

54. The proposed sale procedures set forth in ¶¶ 19–27 above are designed to obtain 

the highest and best offer for the Tooele Property.  Accordingly, the Liquidating Trustee submits 

that the procedures are appropriate and should be approved. 

D. Payment of Broker Commissions and Customary Closing Costs Is Appropriate  

55. The Liquidating Trustee believes that the employment of Commerce and 

subsequently Nichols Realty to list and sell the Tooele Property was in the best interests of all 

parties in interest.  Nichols Realty's services were an important and necessary component in 

obtaining the proposed terms for the sale of the Tooele Property.55 

56. The Liquidating Trustee understands that Nichols Realty and Mr. Nichols have a 

prior connection with the Buyer’s principal, W. James Tozer, Jr., as Mr. Nichols has sold several 

properties to Mr. Tozer’s entities, and has held minor limited partnership interests in several of 

Mr. Tozer’s entities prior to 2008.56  This connection is fully disclosed in the Nichols 

                                                 
54  Strong Declaration ¶ 17.  
55  Id. ¶ 18. 
56  Id. ¶ 19. 
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Declaration.57  The Liquidating Trustee believes that Mr. Nichols’s prior experience and 

connection with Mr. Tozer was instrumental in effecting the Purchase Agreement and obtaining 

the current Purchase Price for the Tooele Property.  Other than the connection with the Buyer’s 

principal, Nichols Realty has informed the Liquidating Trustee that it does not have any 

connection with the Buyer, the Liquidating Trustee, the United States Trustee, the Debtors, their 

creditors, or any other party in interest or their professionals, which have not been disclosed to 

the Court.58   

57. The Liquidating Trustee believes that payment of sales commission to Nichols 

Realty under the Listing Agreement is proper and requests any Order granting this Motion so 

provide. 

58. The Liquidating Trustee may also be required to pay customary closing costs in 

relation to the sale and requests that any Order granting this Motion authorize such costs. 

CONCLUSION 

WHEREFORE, the Liquidating Trustee respectfully requests that the Court enter an 

Order granting this Motion as set forth herein.   

DATED this 20th day of November, 2015.   
       DORSEY & WHITNEY LLP 

            /s/ Peggy Hunt    
       Peggy Hunt 
       Nathan S. Seim 
       Attorneys for Liquidating Trustee 

 

                                                 
57  Nichols Declaration ¶ 14. 
58  Strong Declaration ¶ 19; Nichols Declaration ¶ 14. 
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