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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF UTAH 

 
In re: 
 
CASTLE ARCH REAL ESTATE INVESTMENT 
COMPANY, LLC; CAOP MANAGERS, LLC; 
CASTLE ARCH KINGMAN, LLC; CASTLE 
ARCH SECURED DEVELOPMENT FUND, 
LLC; CASTLE ARCH SMYRNA, LLC; 
CASTLE ARCH STAR VALLEY, LLC; and 
 
CASTLE ARCH OPPORTUNITY PARTNERS I, 
LLC; CASTLE ARCH OPPORTUNITY 
PARTNERS II, LLC, 
 

 Debtors. 
 

Case Nos. 11-35082, 11-35237, 
11-35243, 11-35242 and 11-35246 

(Substantively Consolidated) 
 

Case Nos. 11-35241 and 11-35240 
 (Jointly Administered) 

 
(Chapter 11) 

The Honorable Joel T. Marker 
 

   Affects All Debtors 
   Affects the Substantively  

        Consolidated Debtors 
   Affects Castle Arch 

       Opportunity Partners I, LLC 
   Affects only Castle Arch    

       Opportunity Partners II, LLC  

TRUSTEE’S MOTION SEEKING (1) APPROVAL OF SALE OF PROPERTY, INCLUDING 
AND RELATING TO REAL PROPERTY LOCATED IN RUTHERFORD COUNTY, 

TENNESSEE, TO ROBERT GERINGER OUT OF THE ORDINARY COURSE OF BUSINESS, 
FREE AND CLEAR OF LIENS, CLAIMS, ENCUMBRANCES AND INTERESTS, AND 

SUBJECT TO HIGHER AND BETTER OFFERS, PURSUANT TO 11 U.S.C. § 363(b) AND (f) 
AND FEDERAL RULES OF BANKRUPTCY PROCEDURE 2002 AND 6004; 

(2) AUTHORIZATION TO PAY FEE TO REAL ESTATE BROKER; (3) AUTHORIZATION 
TO PAY TAXES AND ORDINARY SALE COSTS; AND (4) RELATED RELIEF 
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Pursuant to 11 U.S.C. § 363(b) and (f), as well as Rules 2002 and 6004 of the Federal 

Rules of Bankruptcy Procedure, D. Ray Strong (the “Trustee”), as the duly appointed 

Liquidating Trustee of the Consolidated Legacy Debtors Liquidating Trust (the “Legacy Trust”) 

and post-confirmation estate representative for the consolidated bankruptcy estates of Castle 

Arch Real Estate Investment Company, LLC (“CAREIC”), CAOP Managers, LLC, Castle Arch 

Kingman, LLC, Castle Arch Smyrna, LLC, Castle Arch Secured Development Fund, LLC and 

Castle Arch Star Valley, LLC (“CASV”) (collectively, the “Legacy Debtors”), and as the duly 

appointed Liquidating Trustee of the Castle Arch Opportunity Partners I, LLC Liquidating Trust 

(“CAOP I Trust” and together with the Legacy Trust, the “Trusts”) and the post-confirmation 

estate representative for Castle Arch Opportunity Partners I, LLC (“CAOP I”), by and through 

his undersigned counsel, respectfully moves this Court for entry of an Order authorizing and 

approving the sale of certain property, including and relating to real property located in 

Rutherford County, Tennessee, with such sale being made out of the ordinary course of business, 

free and clear of liens, claims, encumbrances and interests, and subject to higher and better 

offers, with valid interests, if any, attaching to the net sale proceeds of the sale, as provided for in 

the Land Purchase Agreement (the “Purchase Agreement”) attached hereto as Exhibit A. 

This Motion is supported by the Declaration of D. Ray Strong (the “Strong Declaration”) 

and the Declaration of Robert Geringer (“Geringer Declaration”), each filed concurrently 

herewith.  In further support hereof, the Trustee states as follows: 

JURISDICTION AND VENUE 

1. On October 17, 2011, CAREIC filed a petition for relief under Chapter 11 of the 

Bankruptcy Code, and on October 20, 2011, the other Legacy Debtors, other than CASV, and 
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CAOP I also filed petitions seeking relief under Chapter 11 of the Bankruptcy Code.  On 

February 8, 2013, this Court entered an Order substantively consolidating the Legacy Debtors,1 

which among other things, consolidated CASV as a Chapter 11 debtor as of CAREIC’s petition 

date. 

2. This Court has subject matter jurisdiction of this matter pursuant to 28 U.S.C. 

§§ 157 and 1334. 

3. On June 7, 2013, this Court entered an Order Confirming Chapter 11 Trustee’s 

First Amended Plan of Liquidation Dated February 25, 2013 as Modified (the “Confirmation 

Order”),2 thus confirming the Second Amended Chapter 11 Trustee’s Plan of Liquidation Dated 

February 25, 2013 (the “Confirmed Plan”),3 pursuant to which this Court retains jurisdiction 

over this matter, which arises under the Bankruptcy Code and arises in and is related to the 

above-captioned relevant bankruptcy cases.   

4. Venue is proper in this Court pursuant to 28 U.S.C. § 1409.  

BACKGROUND 

Case Background and the Smyrna Property 

5. On May 3, 2012, this Court entered an Order appointing the Trustee as the 

Chapter 11 bankruptcy Trustee for CAREIC,4 and in that capacity he managed each of the other 

Legacy Debtors and CAOP I. 

6. On June 7, 2013, this Court entered its Findings of Fact and Conclusions of Law 

in Support of Order Confirming First Amended Chapter 11 Trustee’s Plan of Liquidation Dated 
                                                           
1 Docket No. 590. 
2 Docket No. 705. 
3 Docket No. 701. 
4 Docket No. 215. 
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February 25, 2013, as Modified (the “Findings and Conclusions”)5 and the Confirmation Order 

which incorporated by reference the Findings and Conclusions.  Among other things, the 

Confirmation Order: (a) confirmed and approved the Confirmed Plan; (b) designated the Trustee 

as the post-confirmation Estate Representative for the Legacy Debtors and CAOP I and 

authorized him to administer the post-confirmation estates; (b) approved the Liquidating Trust 

Agreement for the Legacy Trust and the CAOP I Liquidating Trust (together the Legacy Trust 

and the CAOP I Liquidating Trust are the “Trusts”); (c) appointed the Trustee as the Liquidating 

Trustee for each of the Trusts and authorized the Trustee to administer the Trusts; (d) preserved 

all rights, Claims and Causes of Action, defenses and counterclaims as set forth in Section 6.9 of 

the Confirmed Plan and transferred such preserved interests to the Trusts; (e) with the exception 

of Individual Claims (as defined in the Confirmed Plan) held by Merchants Trust Company, 

approved the assignment of  all Individual Claims to the Trusts and unconditionally assigned 

such Individual Claims to the Trusts.   

7. The Effective Date of the Plan is July 22, 2013.6 

8. Property of the Legacy Debtors and Legacy Trust includes certain real property 

located in Rutherford County, Tennessee, including interests related to such land, which is 

referred to in the Legacy Debtors’ consolidated case as the “Smyrna Property.”  Upon the 

Effective Date of the Confirmed Plan, the Smyrna Property, including all interests related 

thereto, were transferred to the Legacy Trust to be administered by the Trustee. 

9. By this Motion, the Trustee seeks to sell the Smyrna Property, as described in the 

Land Purchase Agreement, attached hereto as Exhibit A (defined above as the “Purchase 
                                                           
5 Docket No. 702. 
6 See Docket No. 712. 
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Agreement”), to Robert Geringer (“Geringer”), or to the person making the highest and best 

offer.  A full description of the Smyrna Property and related interests thereto being sold under 

the Purchase Agreement is set forth in Exhibit 1 of the Purchase Agreement and is referred to in 

this Motion as the “Property.”  The description of the transaction provided in this Motion is 

qualified by the more detailed provisions of the transaction set forth in the Purchase Agreement, 

the terms of which shall control in the event of any conflict between the two. 

Marketing of the Property and Other Offers   

10. On or about June 19, 2012, the Trustee caused to be filed his Application of D. 

Ray Strong, Chapter 11 Trustee of Castle Arch Real Estate Investment Company, LLC, for Entry 

of an Order Authorizing the Employment of Commerce Real Estate Solutions as Real Estate 

Broker (“Employment Application”),7 and on July 26, 2012, this Court entered an Order 

approving the Employment Application and authorizing the Trustee’s employment of Commerce 

Real Estate Solutions (“Commerce”) as real estate broker to sell the Property pursuant to the 

terms of the Listing Agreement referenced therein.8 

11. Commerce, principally through broker Dell S. Nichols (“Nichols”), marketed the 

Property for sale since the filing of the Employment Application in June 2012.  In approximately 

November 2013, after entry of the Confirmation Order, Nichols left Commerce and formed his 

own firm, Dell Nichols Realty & Development, LLC (“Nichols Realty”).  In February of 2014, 

the Trustee, as the Trustee of the Legacy Trust, entered into a new Listing Agreement with 

                                                           
7 Docket No. 252. 
8 Docket No. 276. 
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Nichols Realty for the sale of the Property, which was retroactive to December 3, 2013.9  A copy 

of the Listing Agreement with Nichols Realty is attached hereto as Exhibit B. 

12. Pursuant to the Listing Agreement, the Trustee agreed to pay Nichols Realty a 

standard commission of no more than 6% of the Property’s gross sales price, which Nichols 

Realty will share with any agent representing a purchaser.10  The terms of this Listing Agreement 

are materially similar to those of the Listing Agreement that was previously disclosed as part of 

the Employment Application, except that Nichols Realty, not Commerce, is now employed and 

will be paid a commission upon the sale of the Property.11  The Trustee understands that the 

Legacy Trust has no further obligations to Commerce.12 

13. Since at least June 2012, Commerce, and then Nichols Realty, have continuously 

and actively marketed the Property for sale pursuant to industry standards, including by signage, 

website listings, marketing flyers, postcards, broker broadcasts, and targeted campaigns to 

buyers of investment land, residential development, home builders and developers in both the 

regional and national markets surrounding the Property.13 

14. Other than the current offer received from Geringer, the Trustee has received two 

offers to purchase the Property.  On April 8, 2014, this Court approved a Purchase and Sale 

Agreement for the sale of the Property to Walton Tennessee, LLC (the “Walton”).14 Walton 

                                                           
9 Strong Declaration ¶ 5. 
10 See Exhibit B.  
11 See id.; Strong Declaration ¶ 6. 
12 Strong Declaration ¶ 6. 
13 Id. at ¶ 7. 
14 Docket No. 901. 
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terminated the purchase and sale agreement pursuant to its terms prior to the closing of the 

sale.15 

15. On December 16, 2014, this Court approved a Purchase and Sale Agreement (as 

amended, the “DSSIII Purchase Agreement”) for the sale of the Property to DSSIII Holding Co., 

LLC (“DSSIII”).16  Under the DSSIII Purchase Agreement, DSSIII agreed to pay $1,500,000.00 

for the Property.  On March 11, 2015, the Trustee and DSSIII entered into an Amendment to that 

DSSIII Purchase Agreement extending the due diligence period for DSSIII.  The Trustee filed a 

notice of the Amendment on March 20, 2015.17  DSSIII thereafter requested material 

modifications to the DSSIII Purchase Agreement.  By letter dated June 30, 2015, the Trustee 

gave DSSIII notice of termination of the DSSIII Purchase Agreement.  DSSIII has informed the 

Trustee that at this time it does not agree to termination of the DSSIII Purchase Agreement.18 

The Purchaser 

16. Robert Geringer was the president of CAREIC until July 2009 when he 

resigned.19   

17. Geringer holds an allowed unsecured claim against the Legacy Debtors’ estate in 

the amount of $243,146.13 (the “Geringer Claim”).20 

18. The Trusts maintain that they have claims against Geringer.21  Geringer disputes 

the validity of those claims.22 

                                                           
15 Strong Declaration ¶ 8. 
16 Docket No. 1049. 
17 Docket No. 1069. 
18 Strong Declaration ¶¶ 11-16.   
19 Geringer Declaration ¶ 2. 
20 Id. at ¶ 3; see Order on Trustee’s Objection to Proof of Claim #27-2, Docket No. 666. 
21 Strong Declaration ¶ 18. 
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The Purchase Agreement 

19. On June 30, 2015, the Trusts entered into the Purchase Agreement with Geringer, 

a copy of which is attached hereto as Exhibit A, based upon a Memorandum of Understanding 

that was agreed to after three full days of mediation:  one full day of mediation on February 21, 

2014 with the Liquidating Trustee and other members of CAREIC’s former management and 

Axis Insurance Company which was presided over by James T. Burghardt, and two days of 

separate mediation proceedings presided over by the Honorable Randall J. Newsome (Ret.) 

involving just Geringer and the Liquidating Trustee.23 

20. While the Purchase Agreement must be reviewed to obtain full disclosure of all 

its material terms, the following is a summary of the terms most relevant to this Motion, with 

capitalized terms being defined in the Purchase Agreement. 

(a) The cash purchase price for the Property will be $2,225,000 (the “Purchase 
Price”) to be paid as $475,000.00 within 30 days of the date that this Court’s 
order approving the sale of the Property has become a final and non-appealable 
order (“Final Order”); $500,000.00 within 120 days after the date that this Court 
order become a Final Order; and $1,250,000 within 18 months after the date that 
this Court order become a Final Order.  Each payment is nonrefundable when 
made, except as otherwise expressly provided in the Purchase Agreement.  The 
Purchase Price will be memorialized in a promissory note in customary form, and 
secured by a security agreement on the Smyrna Property. 
 

(b) Within three (3) business days of the Effective Date of the Purchase Agreement, 
Geringer shall deposit the sum of One Thousand Dollars ($1,000.00) (together 
with any earnings thereon and any additions thereto, the “Earnest Money”) into an 
escrow account to be applied to the Purchase Price. 
 

(c) The parties will exchange a mutual general release of all claims, which will 
include Geringer’s release and waiver of the Geringer Claim and the Trusts’ 
release of the Former Management Claims against Geringer and his entities. 

 
                                                                                                                                                                                           
22 Geringer Declaration ¶ 4. 
23 Strong Declaration ¶¶ 12 & 19; Geringer Declaration ¶¶ 5-6. 
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(d) Geringer will indemnify the Trustee for any damage claims asserted by DSSIII 
arising out of the termination of the DSSIII Purchase Agreement.  Geringer may 
defend any such claims as the real party in interest, and will have authority to 
settle such claims. 

 
(e) Geringer will withdraw his Objection to Amended Motion for Approval of 

Settlement Agreement Between Trustee and William Warwick Under Federal Rule 
of Bankruptcy Procedure 901924 and will not otherwise oppose the settlement 
agreement with William Warwick.   

 
(f) Geringer will reasonably cooperate with the Trustee in prosecution litigation 

against the CAREIC’s insiders. 
 

(g) The sale is subject to approval by this Court and subject to higher and better 
offers, determined within the sole discretion of the Liquidating Trustee.  Geringer 
is not entitled to a monetary break-up fee if the Property is sold to a higher bidder, 
but will receive the release in paragraph 20(c) above and as set forth in the Ex 
Parte Motion of the Trustee for Order Approving Bidding Procedures and 
Granting Bidding Protections filed concurrently herewith. 

 
(h) Geringer will be bound by his offer, as a back-up buyer, for a period of 45 days 

after this Court’s approval of a higher and better offer. 
 

(i) The Property is being sold free and clear of liens, claims, encumbrances and 
interests, except to the extent specifically permitted by the Purchase Agreement. 

 
21. In his business judgment, the Trustee believes that the sale of the Property as set 

forth in the Purchase Agreement is fair, reasonable, and in the best interests of the Trusts’ 

beneficiaries.25 

22. Upon closing of the sale, whether to Geringer or to a person who is deemed to 

have made a higher and better, the Trustee will file a Notice of Sale with this Court that provides 

information typically required under Federal Rule of Bankruptcy Procedure 6004(f).26  In the 

event that a higher and better offer is received and accepted for the sale of the Property, the 

                                                           
24 Axis v. Geringer, 14-cv-244 (D. Utah) at Docket No. 98-3. 
25 Strong Declaration ¶ 20. 
26 Id. ¶ 21. 
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requested approval of the sale to Geringer herein will be applicable to the approval of the sale to 

the person submitting the higher and better offer, with the Notice of Sale providing an 

itemization of amounts obtained from the sale of the Property. 

Interests in the Property 

23. A preliminary title commitment was obtained for the Property in connection with 

the sale to Walton, a true and correct copy of which is attached hereto as Exhibit C (the 

“Preliminary Title Commitment”).  

24. The Trustee is providing notice of this Motion to all persons and entities listed on 

the Preliminary Title Commitment whose interests in the Property may be affected by any Order 

granting this Motion pursuant to 11 U.S.C. § 363(b) and (f).27 

RELIEF REQUESTED 

25. By this Motion, the Trustee seeks entry of an Order approving the Purchase 

Agreement and authorizing the sale of the Property pursuant to the Purchase Agreement pursuant 

to 11 U.S.C. § 363(b) and (f), out of the ordinary course of business, free and clear of interests, 

and subject to higher and better offers.  To the extent any valid interests in the Property are 

asserted, such will attach to the net proceeds of the sale of the Property.  

26. In addition to authorizing the sale of the Property as set forth above, Section 8.d 

of the Purchase Agreement expressly requires that the Sale Order will include the following 

provisions: (a) a finding that the notice and opportunity for hearing on this Motion was 

appropriate; (b) a finding that the sale is approved under 11 U.S.C. § 363(b) and (f);  (c) a 

finding that Geringer is purchasing the Property in good faith pursuant to 11 U.S.C. § 363(m); 

                                                           
27 Id.at ¶ 23. 
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(d) a finding that the sale is not avoidable under 11 U.S.C. § 363(n); (e) a finding, if necessary, 

that the DSSIII Purchase Agreement has been terminated; (f) a finding that the mutual general 

releases exchanged as part of the Purchase Agreement were fair, just and reasonable under the 

circumstances; and (g) the Court will retain jurisdiction to enforce the Purchase Agreement in all 

respects. 

27. Accordingly, the Trustee requests that this Court order that the sale of the 

Property is made upon appropriate notice, is proper under 11 U.S.C. § 363(b), (f) and (m), and is 

not a sale to which 11 U.S.C. § 363(n) applies.   

28. The Trustee also requests authority to (i) enter into the mutual release, (ii) pay 

Nichols $90,000.00 from the net sale proceeds for his efforts in marketing the Property and 

assisting in obtaining a selling value for the Property; and (iii) to the extent necessary, pay real 

property taxes and all ordinary and customary costs of closing in relation to the sale of the 

Property. 

29. For the reasons set forth below, the relief sought herein is appropriate, and the 

Motion should be granted. 

ARGUMENT 

30. 11 U.S.C. § 363(b)(1) provides: “The trustee, after notice and a hearing, may use, 

sell, lease, other than in the ordinary course of business, property of the estate[.]”  

31. In order to approve a sale of assets outside the ordinary course of business, the 

Trustee must show that:  

a. a sound business reason exists for the sale; 

b. there has been adequate and reasonable notice to interested parties, 
including full disclosure of the sale terms and relationship with the buyer;  
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c. the sale price is fair and reasonable; and  

d. the proposed buyer is proceeding in good faith.28   

32. The Trustee has met all four parts of this test and, accordingly, he respectfully 

requests that this Court grant this Motion, thereby entering an Order approving the Purchase 

Agreement and authorizing the proposed free and clear sale of the Property to Geringer, as set 

forth in the Purchase Agreement, or to any person making a higher and better offer.   

33. Courts show great deference to a trustee’s decision-making.29  Once a trustee 

articulates a valid business judgment for a sale, “a presumption of reasonableness attaches to a 

trustee’s management decisions.”30  

34. In his business judgment, the Trustee believes that the sale of the Property as set 

forth in the Purchase Agreement is fair, reasonable, and will maximize the value of the Property, 

minimize the costs to the Trusts, and produce a good-faith purchaser.  The Trustee’s opinion is 

based on several factors, including but not limited to the following: 

a. The length of time the Property has been marketed for sale; 

b. Walton’s unwillingness to proceed with the sale; 

c. The amount offered for the Property by DSSIII and its subsequent 

communications indicating that it was seeking material modifications to the 

DSSIII Purchase Agreement;  

d. The facts and circumstances that lead me to enter into the Agreement with 

Geringer; 

                                                           
28 See In re Medical Software Solutions, 286 B.R. 431, 439–40 (Bankr. D. Utah 2002). 
29 See Summit Land Co. v. Allen (In re Summit Land Co.), 13 B.R. 310, 315 (Bankr. D. Utah 
1981).   
30 In re Johns-Manville Corp., 60 B.R. 612, 615–16 (Bankr. S.D.N.Y. 1986). 
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e. The extensive and arm’s-length nature of the negotiations relating to the terms of 

the Purchase Agreement that were engaged in by the parties, including three days 

of mediation, one day with James Burghardt and two days with the Honorable 

Judge Randall J. Newsome (Ret.); 

f. The ultimate Purchase Price for the Property, the noncontingent nature of the deal, 

the security provided for payment of the Purchase Price, and the noncash 

consideration for the sale; and 

g. The ability of the Trustee under the Purchase Agreement to accept higher and 

better offers for the Property.31 

Notice of the Proposed Sale Is Appropriate 

35. Adequate and reasonable notice of this Motion and the proposed sale of the 

Property will be made to interested parties. 

36. Concurrent with the filing of this Motion, the Trustee will serve a Notice of 

Hearing upon all creditors and parties-in-interest in the Bankruptcy Case and all parties who 

have expressed an interest in the Property, including Walton and DSSIII, which Notice will 

provide, among other things: (a) a general description of the Property; (b) the price that is offered 

by Geringer; (c) a statement that the Trustee will accept higher and better offers for the Property 

and contact information for expressing an interest in submitting a higher and better offer by a 

certain deadline; (d) procedures for asserting an interest in the Property or objecting to the sale of 

the Property; and (e) the date and time of any hearing on this Motion, to the extent any party 

objects to this Motion or a higher and better offer is received. 

                                                           
31 Strong Declaration ¶ 20. 
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37. The Trustee will also post a copy of this Motion and the Notice of Hearing on his 

website, and the Trustee will instruct Nichols Realty to provide notice of the proposed sale to 

any parties who previously have expressed an interest in the Property.32 

38. Such procedures are fair, reasonable and afford notice as required under 11 U.S.C. 

§ 363 and Federal Rules of Bankruptcy Procedure 2002 and 6004. 

Fair and Reasonable Price 

39. For the reasons set forth in ¶ 34 above, the Trustee respectfully submits that the 

proposed sale price for the Property is fair and reasonable. 

Good Faith Purchaser 

40. The parties’ negotiation of the Purchase Agreement has been at arm’s length and 

in good faith.  The parties agree that all acts culminating in the Closing of the Purchase 

Agreement will likewise be negotiated and conducted through arm’s length transactions and in 

good faith.33   

41. Although the Bankruptcy Code does not define “good faith,” the Tenth Circuit 

has determined in the context of 11 U.S.C. § 363(m) that a “good faith” purchaser is “one that 

buys in good faith, and for value.”34  Actions that destroy a purchaser’s good faith include 

“fraud, collusion between the purchaser and other bidders or trustee, or an attempt to take grossly 

unfair advantage of other bidders.”35 

42. Here, the good faith standard has been met because the Property is being 

purchased by Geringer in good faith and for fair value as part of a transparent process that 

                                                           
32 Strong Declaration ¶ 24. 
33 Strong Declaration ¶ 25; Geringer Declaration ¶ 7. 
34 Tompkins v. Frey (In re Bel Air Assocs., Ltd.), 706 F.2d 301, 304 (10th Cir. 1983). 
35 Id. at 305 n.11 (citation omitted); see also In re Lotspeich, 328 B.R. 209 (10th Cir. BAP 2005). 
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affords all parties in interest and potential purchasers the opportunity to make a higher and better 

offer for the purchase of the Property.   

43. Specifically, the Property has been publicly marketed by Commerce and Nichols 

Realty pursuant to industry standards since June 2012.  The parties have engaged in good faith 

and arm’s length negotiations.  As a result of such negotiations, as well as other factors discussed 

in ¶ 34 above, the Purchase Price represents a fair and reasonable value for the Property.  Finally, 

the material terms of the sale are being fully disclosed to this Court and parties in interest, and to 

the extent any party submits a higher and better offer for the Property prior to the deadline set 

forth in the Notice of Hearing, the Trustee is able to accept such without paying a monetary 

break-up fee to Geringer.  Accordingly, the Trustee submits that the proposed sale is an arm’s 

length transaction made to a good-faith purchaser and requests that any order authorizing this 

sale so provide. 

44. To the best of the Trustee’s knowledge and belief, and based on the 

representations of Geringer, there are no circumstances giving rise to claims under 11 U.S.C. 

§ 363(n).36 

45. Accordingly, the Trustee requests that this Court enter an Order granting this 

Motion, with any Order: (a) approving the sale under 11 U.S.C. § 363(b), (f) and (m); (b) finding 

that 11 U.S.C. § 363(n) does not apply; and (c) finding that notice of the Motion has been proper.  

B. The Sale of the Property Free and Clear of Liens, Claims, Encumbrances and 
Interests Pursuant to 11 U.S.C. § 363(f) Is Warranted 

46. Pursuant to Section 5 of the Purchase Agreement, the Trustee is seeking authority 

to sell the Property free and clear of any financial interests, security interests, mortgages, deeds 

                                                           
36 Strong Declaration ¶ 26; Geringer Declaration ¶ 8. 
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of trust, and other financial encumbrances, any judgment liens, any accrued and unpaid taxes and 

assessments constituting a lien (or which may lead to the imposition of a lien) which is due and 

payable as of the Close of Escrow in connection with the Property, and any mechanics’ or 

materialmen’s liens. 

47. 11 U.S.C. § 363(f) states that a trustee may sell estate property free and clear of 

interests, if: 

(1) applicable non-bankruptcy law permits the sale of such 
property free and clear of such interest; 

(2) such entity consents; 

(3) such interest is a lien and the price at which such property 
is to be sold is greater than the aggregate value of all liens 
on such property; 

(4) such interest is in bona fide dispute; or 

(5) such entity could be compelled, in a legal or equitable 
proceeding, to accept a money satisfaction of such interest. 

48. Because Section 363(f) is in the disjunctive, the satisfaction of any one of the 

alternative requirements enumerated therein will warrant the Trustee’s proposed sale of the 

Property free and clear of interests. 

49. Other than taxes that will be paid from the sale proceeds of the Property at 

Closing, the Trustee knows of no other valid financial interests on the Property.  To the extent 

any such interests are asserted as being valid, such interests are adequately protected because 

they will attach to the net sale proceeds.37 

50. Accordingly, the Trustee requests that this Court approve the Purchase Agreement 

and grant this Motion, including authorizing the sale of the Property free and clear of interests 
                                                           
37 Strong Declaration ¶ 28.  
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pursuant to 11 U.S.C. § 363(f), with any interest that might be asserted in the Property attaching 

to the net sale proceeds, subject to any claims and defenses that the Trustee, Legacy Trust or 

Legacy Debtors possess with respect thereto. 

C. The Trustee’s Payment of Real Estate Commissions and Customary Closing Costs is 
Appropriate. 
 
51. The Trustee believes that the employment of Commerce and subsequently 

Nichols Realty to list and sell the Property has been in the best interests of all parties in interest.  

As a result of Nichols Realty’s services, two offers for the Property have been produced which 

has assisted the Trustee in assessing the marketable value of the Property.  Although Nichols 

Realty did not ultimately produce Geringer as a buyer, its services were extensive over the years 

and an important and necessary component in obtaining the proposed terms for the sale of the 

Property.  Thus, the Trustee believes that the payment of a fee in the total amount of $90,000.00 

to Nichols Realty is appropriate.38   

52. Nichols Realty has agreed that the above fee is the total fee it will be paid with 

respect to the Property and that upon payment of that fee it has no further claims with regard to 

the services it has provided in conjunction with the Property.39 

53. Nichols Realty has informed the Trustee that it does not have any connection with 

Geringer, the Trustee, the Debtors, their creditors, or any other party in interest or their 

respective professionals, which have not been previously disclosed to this Court.40 

                                                           
38 Id. ¶ 29. 
39 Id. at ¶ 30. 
40 Id. at ¶ 31. 
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54. Accordingly, the Trustee requests authorization to pay Nichols Realty a fee in the 

total amount of $90,000.00 in full satisfaction of all claims it may have as a result of services it 

has provided with regard to the Property. 

55. The Trustee may also be required to pay real property taxes and customary costs 

of closing in relation to the sale and requests that any Order granting this Motion authorize such 

costs. 

CONCLUSION 

 WHEREFORE, the Trustee respectfully requests that this Court enter an order granting 

this Motion as set forth above. 

 DATED this 6th day of July, 2015.  

DORSEY & WHITNEY LLP 

/s/ Peggy Hunt 
Peggy Hunt 
Milo Steven Marsden 
Sarah Goldberg 
Attorneys for D. Ray Strong, 
Liquidating Trustee of the  
Consolidated Legacy Debtors 
Liquidating Trust 
 

 
McKAY, BURTON & THURMAN 

 

     /s/ Gregory J. Adams   
Counsel for D. Ray Strong, Liquidating 
Trustee of the Castle Arch Opportunity  
Partners II, LLC Liquidating Trust 
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First American Title Insurance Company 
 

 

SCHEDULE A (Continued)  

File No.:   NCS-699773-NAS  

LAND IN RUTHERFORD COUNTY, TENNESSEE, DESCRIBED AS FOLLOWS: 
 
 
BEING A CERTAIN TRACT OF LAND LOCATED IN THE FOURTH CIVIL DISTRICT OF RUTHERFORD 
COUNTY, TENNESSEE. BEING BOUNDED ON THE NORTH BY JEFFREY L. ADCOCK OF RECORD IN 
RECORD BOOK 562, PAGE 602, LARRY D. & DONNA P. WILSON OF RECORD IN RECORD BOOK 525, 
PAGE 2136, HOWARD G. BRONS, JR. AND SHEILA M. BRONS OF RECORD IN RECORD BOOK 683, PAGE 
2530, AND BY ROY A. JOHNSON AND KARYN JOHNSON TRUSTEE OF RECORD IN RECORD BOOK 444, 
PAGE 297, ON THE EAST BY CHRISTOPHER COOLEY AND BETTY COOLEY OF RECORD IN RECORD BOOK 
689, PAGE 3663, DAVID L. LAWSON OF RECORD IN RECORD BOOK 506, PAGE 359, BANK OF NEW YORK 
TRUSTEE OF RECORD IN RECORD BOOK 699, PAGE 1463, W. H. EASON JR., ETAL KERRY H. VAUGHAN 
OF RECORD IN RECORD BOOK 737, PAGE 1354, GEORGE R. WALLS OF RECORD IN RECORD BOOK 162, 
PAGE 566, STONEWOOD SUBDIVISION, SECTION FOUR (NOT OF RECORD THIS DATE), AMNON 
SHREIBMAN, TRUSTEE OF RECORD IN RECORD BOOK 678, PAGE 1227, AND BY AUBREY D. 
SMOTHERMAN AND ANNIE HALE SMOTHERMAN OF RECORD IN RECORD BOOK 402, PAGE 1993, ON 
THE SOUTH BY INDEPENDENT HILL ROAD (RIGHT-OF-WAY VARIES) AND BY SCOTT BURNETT OF 
RECORD IN DEED BOOK 627, PAGE 284, ON THE WEST BY LOYD E. RICHARDSON, JR. AND CONNIE 
RICHARDSON OF RECORD IN RECORD BOOK 277, PAGE 1349, RANDALL RICHARDSON AND DONNA J. 
RICHARDSON OF RECORD IN RECORD BOOK 498, PAGE 560, FRANCES E. LEE AND MELVIN LOUIS LEE 
OF RECORD IN WILL BOOK 21, PAGE 633, CHRIS B. HORTON AND HALLIE B. HORTON OF RECORD IN 
DEED BOOK 28, PAGE 1373, CATHERINE B. SHANNON OF RECORD IN RECORD BOOK 29, PAGE 2732, 
AND BY CHARLES MASON LEE OF RECORD IN WILL BOOK 18, PAGE 314, ALL OF RECORD IN THE 
REGISTER'S OFFICE OF RUTHERFORD COUNTY, TENNESSEE, AND BEING MORE PARTICULARLY 
DESCRIBED BY A METES AND BOUNDS DESCRIPTION; BASED ON A SURVEY PREPARED BY RAGAN 
SMITH ASSOCIATES, 315 WOODLAND STREET, NASHVILLE, TN, TELEPHONE 615-244-8591, KEVIN L. 
BIRDWELL, RLS#1979, AND PROCEEDING AS FOLLOWS:  
 
BEGINNING AT A POINT IN THE NORTHERLY RIGHT-OF-WAY (R.O.W.) OF SAID INDEPENDENT HILL 
ROAD AND BEING A SOUTHEASTERLY CORNER OF THE SUBJECT TRACT; THENCE,  
 
WITH THE NORTHERLY (R.O.W.) OF SAID INDEPENDENT HILL ROAD FOR THE NEXT SIX CALLS:  
 
1.NORTH 50 DEGREES 28 MINUTES 06 SECONDS WEST, 336.55 FEET TO AN IRON ROD (NEW); 
 
2. ALONG A CURVE TO THE LEFT WITH AN INTERIOR ANGLE OF 9 DEGREES 15 MINUTES O6 SECONDS, 
A RADIUS OF 2152.30 FEET, AN ARC LENGTH OF 347.54 FEET, AND A CHORD BEARING AND DISTANCE 
OF NORTH 55 DEGREES 05 MINUTES 39 SECONDS WEST, 347.16 FEET, TO AN IRON ROD (NEW);  
 
3. NORTH 59 DEGREES 43 MINUTES 12 SECONDS WEST, 390.10 FEET TO AN IRON ROD (NEW);  
 
4. ALONG A CURVE TO THE RIGHT WITH AN INTERIOR ANGLE OF 12 DEGREES 21 MINUTES 04 
SECONDS, A RADIUS OF 1222.67 FEET, AN ARC LENGTH OF 263.56 FEET, AND A CHORD BEARING AND 
DISTANCE OF NORTH 53 DEGREES 32 MINUTES 40 SECONDS WEST, 263.05 FEET, TO AN IRON ROD 
(NEW); THENCE,  
 
5. NORTH 47 DEGREES 22 MINUTES 08 SECONDS WEST, 128.85 FEET TO AN IRON ROD (NEW);  
 
6. ALONG A CURVE TO THE LEFT WITH AN INTERIOR ANGLE OF 00 DEGREES 38 MINUTES 27 


