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Gregory J. Adams (6159)
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Attorneys for the CAOPI Trust as
Successor in Interest to Castle Arch
Partners I, LLC

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

In re

CASTLE ARCH REAL ESTATE
INVESTMENT COMPANY, LLC; CAOP
MANAGERS, LLC; CASTLE ARCH
KINGMAN, LLC; CASTLE ARCH
SECURED DEVELOPMENT FUND, LLC;
and CASTLE ARCH SMYRNA, LLC,;
CASTLE ARCH STAR VALLEY, LLC; and

CASTLE ARCH OPPORTUNITY
PARTNERS I, LLC; CASTLE ARCH
OPPORTUNITY PARTNERS I, LLC;

Debtors.

Case Nos. 11-35082, 11-35237, 11-35243,
11-35242 and 11-35246
(Substantively Consolidated)

Case Nos. 11-35241 and 11-35240
(Jointly Administered)

(Chapter 11)
The Honorable Joel T. Marker

THIS DOCUMENTS RELATES TO:

O Affects All Debtors

1 Affects Only the Substantively
Consolidated Debtors

m Affects only Castle Arch Opportunity
Partners I, LLC

m Affects only Castle Arch Opportunity
Partners I, LLC

MOTION FOR APPROVAL OF SETTLEMENT AGREEMENT WITH
TRUSTEE AND BLACKCASTLE PARTIES

D. Ray Strong, trustee, as the trustee (the “Trustee”) for Castle Arch Opportunity

Partners | Liquidating Trust aka CAOP | Liquidating Trust (“CAOP 1 Trust”), as successor to

Debtor Castle Arch Opportunity Partners I, LLC (“CAQOP 1), and as the trustee for Castle Arch

Opportunity Partners 1l Liquidating Trust aka CAOP Il Liquidating Trust (“CAOP 11 Trust”), as
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successor to Debtor Castle Arch Opportunity Partners 11, LLC (“CAQOP 11”) (CAOP I Trust and
CAORP Il Trust, collectively the “Trusts”), by and through his counsel of record, Durham Jones
& Pinegar, hereby moves the Court (“Motion”) for approval of a settlement agreement attached
hereto (the “Agreement” or “Settlement Agreement” Exhibit 1 hereto) between the Trustee, in
his capacity as representative of the Trusts and not in his personal capacity and BlackCastle,
LLC (“BlackCastle”), Daniel Thompson (“Thompson”), Laurie Holcomb (“Holcomb”), and

BlackStar Financial Inc. (“BlackStar”) (collectively the “BlackCastle Parties”). All parties to

the Settlement Agreement will be referred together as the “Parties.” This Motion is brought
pursuant to Bankruptcy Rule 9019. In support of this motion, the Trustee states as follows:

Backaground Facts on Settlement Agreements

1. CAOP I and CAORP Il (together, “Debtors”) are limited liability companies

organized under the laws of the State of Utah. On October 20, 2011, the Debtors filed in the
United States Bankruptcy Court for the District of Utah (“Court”) Chapter 11 petitions for relief,

as, respectively, Case No. 11-35240 and Case No. 11-35241 (together, “Bankruptcy Cases”).

The Debtors are jointly administered debtors in the Bankruptcy Cases.

2. BlackCastle is a limited liability company existing and organized under the laws
of the State of California. BlackStar is a California corporation which is the manager of
BlackCastle. Holcomb and Thompson are insiders of BlackStar.

3. The Trustee served as the duly appointed as the Chapter 11 trustee in the related
case of CAREIC LLC and managed the Debtors.

4. A plan of reorganization (the “Plan”) was confirmed in the Debtors’ Bankruptcy
Cases on June 7, 2013. The Plan became effective on July 22, 2013. Pursuant to the motion to

appoint the Trustee, the Trustee was appointed as the trustee of the parent of CAOP I and
2
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CAORP Il and by virtue thereof became the manager of such Debtors and subsequently the
Trustee of CAOP | Trust and the CAOP |1 Trust (together, “Trusts”), which were established
and created as successors and assignees of the Debtors.

5. The Trustee, by himself and through his counsel, has conducted an investigation
of the Debtors’ assets, business affairs, and financial dealings.

6. In February of 2012, the Debtors each placed $361,350 with BlackCastle (for a
total of approximately $722,700). In March of 2012, CAOP | placed an additional $200,000 and
CAORP Il an additional $937,700 with BlackCastle for a total of $1,137,700. The total
investment by the Debtors with BlackCastle was $1,860,400.

7. The Debtors became members of BlackCastle; BlackCastle’s operations were
governed by the BlackCastle Operating Agreement dated February 1, 2012 (the “Operating
Agreement”). The purpose of the Debtors’ investments was to allow BlackCastle to acquire and
develop properties and sell them at a profit as set forth in the Operating Agreement.

8. On or about February 13, 2014, the Trustee filed in the Court a complaint, as
amended on or about November 24, 2014 (“Complaint”), against the BlackCastle Parties (Case

No. 14-02051, District of Utah, the “Adversary Proceeding”) alleging among other things that

the investment by the Debtors in BlackCastle constituted an avoidable post-petition transfer and
alleging various theories of corporate mismanagement against the BlackCastle Parties. Among
other allegations, the Trustee claimed that the Operating Agreement contained restrictions on the
nature and types of investments which could be made by BlackCastle and that the BlackCastle
Parties had caused a breach of that agreement.

9. The BlackCastle Parties deny the material allegations made by the Trustee

pursuant to the Adversary Proceeding, asserting, among other things, that the transfers made to

3
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BlackCastle by the Debtors were within the ordinary course of business of such entities, that no
breach of the Operating Agreement had occurred and that the Debtors are entitled to obtain a
recovery of their investments in BlackCastle only in accordance with the terms and conditions of
the Operating Agreement.

10. The Parties, through a series of meetings and negotiations, have discussed the
Complaint and the BlackCastle Parties’ defenses thereto. The Parties agreed to the settlement set
forth below. The Trustee considered the financial position of BlackCastle as well as the
BlackCastle Parties in reaching settlement.

11.  The Parties through arms’ length and good faith negotiations have reached the
settlement set forth below which resolves and compromises all claims and disputes which may
exist among them, including the claims made by the Trustee pursuant to the Complaint, whether
known or unknown, pursuant to the terms and conditions more fully set forth below.

THE SETTLEMENT AGREEMENT

12.  The attached Settlement Agreement settles claims and disputes between the
Parties as set forth in the recitals set forth above.

@) Bankruptcy Court Approval; Best Efforts. The Agreement is

conditioned on, and is subject to, the Court’s entry of an Order in the Bankruptcy Cases
approving the Agreement pursuant to Federal Rule of Bankruptcy Procedure 90109.
Within ten (10) days after the Execution Date, the Trustee shall file a motion seeking
Court approval of this Agreement, and the Parties each agree to use their respective best
efforts to secure Court approval of the Agreement in accordance with all applicable law.
The date that the Court enters an Order approving the Agreement, and such Order

becomes final and nonappealable, shall be referred to herein as the “Entry Date.”

4
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(b) Payment by BlackCastle. The BlackCastle Parties shall pay to the

Trustee the total amount of $1,500,000 (the “Settlement Amount™) payable by means of

the following payments (“Settlement Payments™): 1) upon the Entry Date, the

BlackCastle Parties shall pay to the Trustee the total sum of $400,000; 2) six calendar
months from the Entry Date the BlackCastle Parties shall pay to the Trustee the total sum
of $800,000; and 3) one calendar year from the Entry Date the BlackCastle Parties shall
pay to the Trustee the total sum of $300,000. All Settlement Payments shall be made to
the Trustee at the Trustee’s address specified below; such payments shall be made in
certified funds or by wire transfer to a wire address specified by the Trustee. The date
that the Settlement Amount is paid in full shall be referred to herein as the “Payment
Date.” The Trustee shall apportion between CAOP | and CAOP 11 the Settlement
Amount proportionate to their contribution as described above.

(©) Transfer of Interests by the Trustee. Within 5 days of the Payment

Date, the Trustee shall cause the Trusts and the Debtors to transfer to BlackCastle, or to
such other entities as the then current managers of BlackCastle may direct, their

respective membership interests in BlackCastle (“BlackCastle Interests”).

(d) Suspension of Adversary Proceeding. During the pendency of the

performance of the Agreement, the Parties agree to suspend all activity (other than status
or similar reports or responses required by the Court) with respect to the Adversary
Proceeding. In the event of a default of the Agreement by the BlackCastle Parties, the
Trustee may file the Stipulated Judgment in the Adversary Agreement as otherwise
permitted by the Agreement. Within five (5) business days of the Payment Date, the

Trustee shall file a notice of dismissal of the Complaint with prejudice.

5
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(e) Confession of Judgment. The BlackCastle Parties have signed the

Consent to Stipulated Judgment (Exhibit B to the Agreement) and the Stipulated
Judgment (Exhibit C to the Agreement) and delivered the originals to the Trustee to be
held in accordance with the Agreement. The Agreement incorporates the terms of those
two documents as if set forth herein. To the extent that the BlackCastle Parties are over

30 days delinquent, under the provisions of the Consent to Stipulated Judgment, in

making a Settlement Payment (“Uncured Default”), the Trustee shall be entitled to file
the Stipulated Judgment as set forth in the Consent to Stipulated Judgment.

()] Interest on Late Payments. From and after the occurrence of any

Uncured Default, any delinquent Settlement Payment shall bear interest at the rate of
22% per annum. Interest shall accrue from the Entry Date until the date actually paid.
The accrual of interest in this paragraph is in addition to any other remedy provided by
law, equity or this Agreement, including paragraph 5 above, arising from or relating to an
Uncured Default with respect to a Settlement Payment.

(9) Mutual Releases of Claims.

Q) Releases by Debtor Releasing Parties. Subject to the provisions of

paragraph 13 hereof, effective as of the Payment Date, except only for the
obligations imposed upon the BlackCastle Parties by the Agreement, and the
rights reserved by the Trusts, the Debtors and the Trustee by this Agreement, the
Trusts, the Debtors and the Trustee, for themselves and for their respective
predecessors, successors, heirs and affiliates, including, without limitation, the

debtors affiliated with the Debtors (“Debtor Releasing Parties™), hereby

absolutely, fully and forever, release, relieve, waive, relinquish and discharge the
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BlackCastle Parties, and each of them, and their respective predecessors, heirs,
successors, assigns, affiliates, principals, members, shareholders, directors,
officers, employees, parent corporations or entities, subsidiary corporations or
entities, representatives, agents, attorneys, accountants, spouses, relatives and

each of them (collectively, “BlackCastle Released Parties”), of and from any and

all manner of actions, causes of action, suits, debts, deficiencies, liabilities,
demands, claims, obligations, costs, expenses, fees (including attorneys’ fees and
costs), sums of money, losses, controversies, damages, accounts, reckonings, set
offs, claims of recoupment, security interests and liens of every kind or nature
whatsoever, whether known or unknown, suspected or unsuspected, fixed or
contingent, matured or unmatured, liquidated or unliquidated, in tort, in contract
or otherwise, which relate to or arise out of any matter, fact or transaction arising
prior to the Execution Date of this Agreement, including, without limitation, any
claims asserted pursuant to the Complaint and any claims relating to any of the
facts or matters set forth in the Recitals to this Agreement.

(i) Releases by BlackCastle Releasing Parties. Subject to the

provisions of paragraph 13 hereof, effective as of the Payment Date, except only
for the obligations imposed upon the Trusts, the Debtors and the Trustee by this
Agreement and the rights reserved by the BlackCastle Parties by the Agreement,
the BlackCastle Parties, for themselves and for their respective predecessors,

successors, heirs and affiliates (“BlackCastle Releasing Parties”), hereby

absolutely, fully and forever, release, relieve, waive, relinquish and discharge the

Trusts, the Debtors and the Trustee, and each of them, and their respective

7
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predecessors, heirs, successors, assigns, affiliates, principals, members,
shareholders, directors, officers, employees, parent corporations or entities,
subsidiary corporations or entities, representatives, agents, attorneys, accountants,

spouses, relatives, and each of them (“Debtor Released Parties”), of and from any

and all manner of actions, causes of action, suits, debts, deficiencies, liabilities,
demands, claims, obligations, costs, expenses, fees (including attorneys’ fees and
costs), sums of money, losses, controversies, damages, accounts, reckonings, set
offs, claims for recoupment, security interests and liens of every kind or nature
whatsoever, whether known or unknown, suspected or unsuspected, fixed or
contingent, matured or unmatured, liquidated or unliquidated, in tort, in contract
or otherwise, which relate to or arise out of any matter, fact or transaction arising
prior to the Execution Date of this Agreement, including, without limitation, any
claims relating to any of the facts or matters set forth in the Recitals to this
Agreement.

(h) Scope of Releases. Each of the Parties acknowledges the fact that it is its

intention that, upon the Payment Date, this Agreement shall be effective as a full and
final accord and satisfaction and settlement of and as a bar to each such manner of action,
cause of action, suit, debt, deficiency, liability, demand, claim, obligation, cost, expense,
fee, sum of money, controversy, loss, damage, account, reckoning, set off, claim for
recoupment, security interest and lien of every kind or nature whatsoever, heretofore
referred to and released as of the Payment Date, which any of the Debtor Releasing
Parties has had, has, or may have against any of the BlackCastle Released Parties and

which any of the BlackCastle Releasing Parties has had, has, or may have against any of

8
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the Debtor Released Parties. In connection with such waiver and relinquishment, each
Party acknowledges that it is aware that it or its attorneys may hereafter discover facts
different from or in addition to the facts which it or its attorneys now know or believe to
be true with respect to the subject matters of this Agreement and that it may have
sustained or may Yyet sustain damages, costs or expenses that are presently unknown and
that relate to those claims, but that it is its intention hereby to fully, finally, absolutely
and forever settle, as of the Payment Date, any and all claims which do now exist, may
exist or heretofore have existed among the BlackCastle Releasing Parties and the Debtor
Released Parties, on one hand, and the Debtor Releasing Parties and the BlackCastle
Released Parties, on the other hand, in accordance with the terms of the Agreement and
that, in furtherance of such intention, the releases herein given shall be and shall remain
in effect for all time as full and complete mutual general releases notwithstanding the
discovery of any such different or additional facts or of any such additional damages,
costs or expenses. Therefore, each Party acknowledges that it is familiar with Section
1542 of the Civil Code of the State of California, which provides as follows:

“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER
FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN

BY HIM OR HER MUST HAVE MATERIALLY AFFECTED HIS OR HER
SETTLEMENT WITH THE DEBTOR.”

Except only for the rights expressly reserved by each Party pursuant to the Agreement, effective
as of the Payment Date, each Party does hereby waive and relinquish all rights and benefits
which it has or may have under Section 1542 of the Civil Code of the State of California, and

any other comparable statutes of any other states in the United States, to the full extent that it
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may lawfully waive all such rights and benefits pertaining to the subject matters of the
Agreement.

13. No Rescission of Releases. As a part of the foregoing releases, each Party

acknowledges that it understands and accepts the risk that the facts with respect to which the
releases provided by the Agreement are entered into may be different from the facts now known
or believed by it to be true. From and after the Payment Date, the releases provided by the
Agreement shall not be subject to termination or rescission by virtue of any such differences in
fact. In entering into the Agreement, and the releases provided by the Agreement, each of the
Parties acknowledges that it has conducted its own independent investigation, has consulted with
legal counsel of its own choice, and has not relied on any statement, representation, promise,
inducement or agreement not expressly contained within the Agreement.

@ Covenants Not to Sue.

() No Commencement or Continuation of Actions or Proceedings.

The Parties have agreed not to commence or to continue against each other,
except as permitted otherwise in the Agreement including actions permitted with
respect to the Adversary Proceeding, any action or proceeding of any nature
whatsoever with respect to any of the claims released by the Agreement.

(i) No Inconsistent Acts. The Parties hereby covenant and agree not

to take any acts inconsistent with the intent and purposes of the releases provided
by the Agreement.

(b) No Assignment of Released Claims. Each Party has represented and

warranted to the other Parties that it has not assigned or transferred, and will not assign or

transfer, to any person or entity any of the claims released by the Agreement.

10
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(©) No Admission of Wrongdoing. Each Party acknowledges and agrees that

this Agreement contemplates and provides for the resolution of disputed claims, and that
no Party makes any admission of any wrongdoing. By this Agreement, no Party admits
any liability to any the other Party, except as set forth expressly to the contrary herein.

(d) Miscellaneous Provisions. Although the foregoing summarizes many of

the material terms of the Agreement, the Agreement attached hereto should be consulted
to determine and evaluate any other provision contained therein.

TRUSTEE’S ANALYSIS OF THE SETTLEMENT

The Trustee believes that the Settlement is in the best interests of the Debtor’s estate and
creditors. The Court is required to review carefully any proposed settlement. As the Bankruptcy
Appellate Panel of the Tenth Circuit has held,

The decision of a bankruptcy court to approve a settlement must be “an informed
one based upon an objective evaluation of developed facts.” Reiss v. Hagmann,
881 Md 890, 892 (10th Cir. 1989). In considering the propriety of the settlement it
is appropriate for the court to consider the probable success of the underlying
litigation on the merits, the possible difficulty in collection of a judgment, the
complexity and expense of the litigation, and the interests of creditors in
deference to their reasonable views.

Kopp v. All American Life Ins. Co. (In re Kopexa Realty Venture Co.), 213 B.R. 1020, 1022

(B.A.P. 10" Cir. 1997). The four factors are largely derived from Protective Committee
Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 424-25, 88 S.Ct. 1157, 1163
(1968).

The Trustee believes that the attached Settlement Agreement returns to the estate a value
that is equivalent to the amount of its investment in Black Castle and is certainly within the range
of potential litigation results in the Adversary Proceeding. With respect to “litigation” settlement
issues, one of the issues which would be central to such litigation is whether the Trustee has the

11
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right to compel the liquidation of BlackCastle and the immediate payout of the investment in
Black Castle. The Trustee additionally, if litigation were pursued, seek to establish that the
payment to Black Castle was not within the ordinary course of business and that, therefore,
BlackCastle should be compelled to return, immediately, the amount of the investment.
Prevailing on either of these issues would provide a return to the Trustee roughly equivalent to
the Settlement Amount. The Trustee has asserted additional theories under “tort” law seeking
additional punitive or exemplary damages from the Defendants. All of these alleged causes of
action are subject to dispute and would require significant time and expense to develop. The
Trustee believes that this litigation may cost over $200,000 to fully pursue. The Trustee believes
that any additional recovery, over the Settlement Amount, is uncertain and subject to limitations
on exemplary damages.

All of the foregoing factors are risks in the Trustee’s potential success in the Adversary
Proceeding. Although the probability of overall success is fairly good in the Trustee’s view, a
loss of any of the legal issues set forth above may serve to materially decrease the recovery
sought and might eventually actually net less for the Trusts than the Settlement Amount.

If the Trustee were to pursue the Adversary Proceeding, the litigation would be fact
intensive and centered around the disputed issues set forth above. Thus, with respect to the
litigation related factors of the Kopexa Realty decision, the Trustee believes that the settlement
amounts falls in the “high” range of potential recovery. In addition, any default under the
Settlement Agreement provides that Trustee with a judgment of $1.8 million less any amount
actually paid. Thus, the Trustee gets a litigation type result if a default occurs under the

Agreement. Accordingly, the attached Settlement Agreement represents a fair compromise of
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the potential litigation over the issues, saving the estate the cost of litigation and reaching a result
that may otherwise be ruled by the Court.

With respect to collection difficulties, the Trustee believes that collecting from
BlackCastle and the other Defendants may be difficult. Although the Trustee is not aware
specifically of the finances of the Defendants other than BlackCastle, collection from individuals
is usually difficult. Indeed, any of these entities could potentially file bankruptcy if pursued by
the Trustee. The Trustee believes that any such proceeding might significantly decrease any
potential recovery on the amount sought in the Adversary Proceeding. Accordingly, the Trustee
believes that collectability would be a very significant issue in any judgment obtained against the
Defendants and that the Settlement Agreement alleviates this concern by providing “consensual
payment.”

Because of the foregoing, the Trustee believes that the interests of creditors are served by
the compromise set forth in the Settlement Agreement. The Trustee believes that the
compromise from the settlement increases the percentage distribution to creditors and other

claimants in this case. Thus, the settlement is in the interests of creditors.

13
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WHEREFORE, the Trustee requests that the Court approve the Settlement Agreement as

a compromise of claims under 11 U.S.C. § 105 and Fed. R. Bankr. P. 9019(a).

DATED this 13" day of March, 2015.

SLC_2093296.1

DURHAM JONES & PINEGAR, P.C.

By:_/s/ Penrod W. Keith
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Gregory J. Adams (6159)
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CERTIFICATE OF SERVICE

By Notice of Electronic Filing (CM/ECF)

I hereby certify that on the 13" day of March, 2015, | electronically filed the foregoing
MOTION FOR APPROVAL OF SETTLEMENT AGREEMENT WITH TRUSTEE AND
BLACKCASTLE PARTIES with the United States Bankruptcy Court for the District of Utah
by using the CM/ECF system. | further certify that the parties of record in this case, as identified
below, are registered CM/ECF users and will be served through the CM/ECF system.

e Gregory J. Adams gadams@mbt-law.com

e« Adam S. Affleck asa@pyglaw.com, debbie@princeyeates.com;
docket@princeyeates.com

e TroyJ. Aramburu taramburu@swlaw.com, jpollard@swlaw.com;
docket_slc@swlaw.com

o Jeffrey M Armington armington.jeff@dorsey.com
e Julie A. Bryan julie@crslaw.com, diana@crslaw.com; josh@crslaw.com

e Mona Lyman Burton mburton@hollandhart.com, ckelly@hollandhart.com;
intaketeam@hollandhart.com; siclitdocket@hollandhart.com

e Leonard J. Carson len@pearsonbutler.com, kylie@pearsonbutler.com

e Andrew B. Clawson andrew@abclawutah.com, len@pearsonbutler.com;
maryann@pearsonbutler.com; daneise@pearsonbutler.com

e Victor P Copeland  vpc@pkhlawyers.com, js@pkhlawyers.com
e Joseph M.R. Covey calendar@parrbrown.com

e T.Edward Cundick tec@princeyeates.com, heidi@princeyeates.com;
docket@princeyeates.com

e AnnaW. Drake annadrake@att.net
o David R. Hague dhague@fabianlaw.com, dromero@fabianlaw.com

o George B. Hofmann  gbh@pkhlawyers.com, dh@pkhlawyers.com;
aa@pkhlawyers.com

e Mary Margaret Hunt  hunt.peggy@dorsey.com, long.candy@dorsey.com;
stauffer.erin@dorsey.com; slc.lit@dorsey.com

e Lon A.Jenkins jenkins.lon@dorsey.com, daniels.heidi@dorsey.com

e Penrod W. Keith  pkeith@djplaw.com, khughes@djplaw.com

e Michael L. Labertew michael@Ilabertewlaw.com

e Christopher J Martinez  martinez.chris@dorsey.com, stauffer.erin@dorsey.com
o Adelaide Maudsley maudsley@chapman.com, jemery@chapman.com
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e JohnT. Morgantr john.t.morgan@usdoj.gov, James.Gee@usdoj.gov;
Lindsey.Huston@usdoj.gov; Rinehart.Peshell@usdoj.gov; Suzanne.Verhaal@usdoj.gov

e Oliver K. Myers
o« Knute A. Rife
« Nathan Seim

myersok@msn.com
KARife@RifeLegal.com
seim.nathan@dorsey.com
e Jeremy C. Sink  jeremy@mbt-law.com
e James A Sorenson  jsorenson@rgn.com, tpahl@rgn.com;docket@rgn.com
o D. Ray Strong tr
e Gerald H. Suniville

e« Marca Tanner

rstrong@brg-expert.com

gsuniville@vancott.com, docketing@vancott.com
marca.tanner@gmail.com
USTPRegion19.SK.ECF@usdoj.gov
bankruptcy _krw@scmlaw.com

o United States Trustee
e Kim R. Wilson

e« Brock N. Worthen  bworthen@swlaw.com

By U.S. Mail — Regular first class United States mail, postage fully prepaid

| hereby certify that on the 13" day of March, 2015, | caused to be served a true and
correct copy of the foregoing MOTION FOR APPROVAL OF SETTLEMENT

AGREEMENT WITH TRUSTEE AND BLACKCASTLE PARTIES on the following

parties:

John T. Morgan

United States Trustees Office
405 South Main Street, Suite 300
Salt Lake City, UT 84111

Robert E. Opera

Winthrop Couchot

660 Newport Center, 4th Floor
Newport Beach, CA 92660

BlackCastle, LLC

Attn: Laurie Holcomb

20201 SW Birch Street, Suite 100
Newport Beach, CA 92660

SLC_2093296.1

Blackstar Financial, Inc.

Attn: Laurie Holcomb

20201 SW Birch Street, Suite 100
Newport Beach, CA 92660

Laurie Holcomb

Blackstar Financial, Inc.

20201 SW Birch Street, Suite 100
Newport Beach, CA 92660

Daniel Thompson

Blackstar Financial, Inc.

20201 SW Birch Street, Suite 100
Newport Beach, CA 92660

/s/ Kristin Hughes
DURHAM, JONES & PINEGAR
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EXHIBIT 1
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SETTLEMENT AGREEMENT

This settlement agreement (this “Agreement”) is entered into this ___ day of February
2015 (“Execution Date”), by and among, on the one hand, Defendants BlackCastle, LLC
(“BlackCastle”), Daniel Thompson (“Thompson”), Laurie Holcomb (“Holcomb™), and BlackStar

Financial Inc. (“BlackStar”) (collectively the “BlackCastle Parties”), and, on the other hand,

D. Ray Strong, as the trustee (the “Trustee™) for Castle Arch Opportunity Partners I Liquidating
Trust aka CAOP 1 Liquidating Trust (“CAQP I Trust”), as successor to Debtor Castle Arch
Opportunity Partners I, LLC (“*CAOQP I™), and as the trustee for Castle Arch Opportunity
Partners 11 Liquidating Trust aka CAOP Il Liquidating Trust (“CAOP 1I Trust™), as successor to
Debtor Castle Arch Opportunity Partners II, LLC (“CAOP II"). All parties hereto will be
referrcd together as the “Parties.”

RECITALS

A. CAOP I and CAOP II (together, “Debtors”) are limited liability companies

organized under the laws of the State of Utah. On October 20, 2011, the Debtors filed in the
United States Bankruptcy Court for the District of Utah (“Court”) Chapter 11 petitions for relief,

as, respectively, Case No. 11-35240 and Case No. 11-35241 (together, “Bankruptcy Cases™).

The Debtors are jointly administered debtors in the Bankruptcy Cases.

B. BlackCastlc is a limited liability company cxisting and organized under the laws
of the State of California. BlackStar is a California corporation which is the manager of
BlackCastle. Holcomb and Thompson arc insiders of BlackStar.

C. The Trustee served as the duly appointed Chapter 11 trustee in the related case of

CAREIC LLC and managed the Debtors.

SLC_2046378.4
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D. A plan of reorganization (the “Plan”) was confirmed in the Debtors’ Bankruptcy
Cases on June 7, 2013. The Plan became effective on July 22, 2013. Pursuant to the motion to
appoint the Trustee, the Trustee was appointed as the trustee of the parent of CAOP I and
CAOP 11 and by virtue thereof became the manager of such Debtors and subsequently the

Trustee of CAOP I Trust and the CAOP II Trust (together, “Trusts™), which were established and

created as successors and assignees of the Debtors.

E. The Trustee, by himself and through his counsel, has conducted an investigation
of the Debtors’ assets, business affairs, and financial dealings.

F. In February of 2012, the Debtors each placed $361,350 with BlackCastle (for a
total of approximately $722,700). In March of 2012, CAOP I placed an additional $200,000 and
CAOP 11 an additional $937,700 with BlackCastle for a total of $1,137,700. The total
investment by the Debtors with BlackCastle was $1,860,400.

G. The Debtors became members of BlackCastle; BlackCastle’s operations were
governed by the BlackCastle Operating Agreement dated February 1, 2012 (the “QOperating
Agreement”). The purpose of the Debtors’ investments was to allow BlackCastle to acquire and
develop properties and sell them at a profit as set forth in the Operating Agreement.

H. On or about February 13, 2014, the Trustee filed in the Court a complaint, as
amended on or about November 24, 2014 (“Complaint™), against the BlackCastle Parties (Case

No. 14-02051, District of Utah, the “Adversary Procceding”) alleging among other things that

the investment by the Debtors in BlackCastle constituted an avoidable post-petition transfer and
alleging various theories of corporate mismanagement against the BlackCastle Parties. Among

other allegations, the Trustee claimed that the Operating Agreement contained restrictions on the

SLC_2046378.4
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nature and types of investments which could be made by BlackCastle and that the BlackCastle
Parties had caused a breach of that agreement.

L The BlackCastle Parties deny the material allegations made by the Trustee
pursuant to the Adversary Proceeding, asserting, among other things, that the transfers made to
BlackCastle by the Debtors were within the ordinary course of business of such entities, that no
breach of the Operating Agreement had occurred and that the Debtors arc entitled to obtain a
recovery of their investments in BlackCastle only in accordance with the terms and conditions of
the Operating Agrcement.

J. The Parties, through a series of meetings and negotiations, have discussed the
Complaint and the BlackCastle Partics’ defenscs thereto. The Parties agreed to the scttlement sct
forth below. The Trustee considered the financial position of BlackCastle as well as the
BlackCastle Parties in reaching settlement.

K. The Parties through arms’ length and good faith negotiations have reached the
settlement set forth below which resolves and compromises all claims and disputes which may
exist among them, including the claims made by the Trustee pursuant to the Complaint, whether
known or unknown, pursuant to the terms and conditions more fully set forth below.

AGREEMENT

NOW THEREFORE, in consideration of the mutual promises, covenants and agreements
sct forth in this Agreement, and based upon the foregoing recitals and for other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the
Parties agree as follows:

1. Bankruptcy Court Approval; Best Efforts. This Agreement is conditioned on,

and is subject to, the Court’s entry of an Order in the Bankruptcy Cases approving this

3
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Agreement pursuant to Federal Rule of Bankruptcy Procedure 9019. Within ten (10) days after
the Execution Date, the Trustee shall file a motion seeking Court approval of this Agreement,
and the Parties each agree to use their respective best efforts to secure Court approval of this
Agreement in accordance with all applicable law. The date that the Court enters an Order
approving this Agreement, and such Order becomes final and nonappealable, shall be referred to
herein as the “Entry Date.”

2. Payment by BlackCastle. The BlackCastle Parties shall pay to the Trustee the

total amount of $1,500,000 (the “Settlement Amount”) payable by means of the following

payments (“Settlement Payments™): 1) upon the Entry Date, the BlackCastle Parties shall pay to

the Trustee the total sum of $400,000; 2) six calendar months from the Entry Date the
BlackCastle Parties shall pay to the Trustee the total sum of $800,000; and 3) one calendar year
from the Entry Date the BlackCastle Parties shall pay to the Trustee the total sum of $300,000.
All Settlement Payments shall be made to the Trustee at the Trustee’s address specified below;
such payments shall be made in certified funds or by wire transfer to a wire address specified by
the Trustce. The date that the Scttlement Amount is paid in full shall be referred to herein as the
“Payment Date.” The Trustee shall apportion between CAOP I and CAOP II the Settlement
Amount proportionate to their total payment as outlined in Recital F above.

3. Transfer of Interests by the Trustee. Within S days of the Payment Date, the

Trustee shall cause the Trusts and the Debtors to transfer to BlackCastle, or to such other entities
as the then current managers of BlackCastle may direct, their respective membership interests in

BlackCastle (“BlackCastle Interests”).

4. Suspension of Adversary Proceeding. During the pendency of the performance

of this Agreement, the Parties agree to suspend all activity (other than status or similar reports or

4
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responses required by the Court) with respect to the Adversary Proceeding. In the event of a
default of this Agreement by the BlackCastle Parties, the Trustee may file the Stipulated
Judgment in the Adversary Agreement as otherwise permitted by this Agreement. Within five (5)
business days of the Payment Date, the Trustee shall file a motion for dismissal of the Complaint
with prejudice in the form of Exhibit A hereto.

S. Confession of Judgment. The BlackCastle Partics shall sign the Consent to

Stipulated Judgment (Exhibit B hereto) and the Stipulated Judgment (Exhibit C hereto) and
deliver the originals to the Trustee to be held in accordance with this Agrecment. This
Agreement incorporates the terms of those two documents as if set forth herein. To the extent
that the BlackCastle Parties arc over 30 days delinquent under the provisions of thc Consent to

Stipulated Judgment (Exhibit B hereto) in making a Settlement Payment (“Uncured Default™),

the Trustee shall be entitled to file the Stipulated Judgment as set forth in the Consent to
Stipulated Judgment.

6. Interest on Late Payments. From and after the occurrence of any Uncured

Default, any delinquent Settlement Payment shall bear interest at the rate of 22% per annum.
Interest shall accrue from the Entry Date until the date actually paid. The accrual of interest in
this paragraph is in addition to any other remedy provided by law, equity or this Agrcement,

including paragraph 5 above, arising from or relating to an Uncured Default with respect to a

Settlement Payment.
7. Mutual Release of Claims.
a. Releases by Debtor Releasing Parties. Subject to the provisions of

paragraph 13 hereof, effective as of the Payment Date, except only for the obligations

imposed upon the BlackCastle Parties by this Agreement, and the rights reserved by the

5
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Trusts, the Debtors and the Trustee by this Agreement, the Trusts, the Debtors and the
Trustee, for themselves and for their respective predecessors, successors, heirs and
affiliates, including, without limitation, the debtors affiliated with the Debtors (“Debtor

Releasing Parties™), hereby absolutely, fully and forever, release, relieve, waive,

relinquish and discharge the BlackCastle Parties, and each of them, and their respective
predecessors, heirs, successors, assigns, affiliates, principals, members, sharcholders,
directors, officers, employees, parent corporations or entities, subsidiary corporations or
cntities, representatives, agents, attorneys, accountants, spouses, relatives and each of

them (collectively, “BlackCastle Released Parties™), of and from any and all manner of

actions, causes of action, suits, debts, deficiencies, liabilities, demands, claims,
obligations, costs, expenses, fees (including attorneys’ fees and costs), sums of money,
losses, controversies, damages, accounts, reckonings, set offs, claims of recoupment,
security interests and liens of every kind or nature whatsoever, whether known or
unknown, suspected or unsuspected, fixed or contingent, matured or unmatured,
liquidated or unliquidated, in tort, in contract or otherwise, which relate to or arise out of
any matter, fact or transaction arising prior to the Execution Date of this Agreement,
including, without limitation, any claims asscrted pursuant to the Complaint and any

claims relating to any of the facts or matters set forth in the Recitals to this Agreement.

b. Relcascs by BlackCastle Relcasing Partics. Subject to the provisions of
paragraph 13 hereof, effective as of the Payment Date, except only for the obligations
imposed upon the Trusts, the Debtors and the Trustee by this Agreement and the rights
reserved by the BlackCastle Parties by this Agreement, the BlackCastle Parties, for

themselves and for their respective predecessors, successors, heirs and affiliates

6
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(“BlackCastle Releasing Parties”), hereby absolutely, fully and forever, release, relieve,

waive, relinquish and discharge the Trusts, the Debtors and the Trustee, and each of
them, and their respective predecessors, heirs, successors, assigns, affiliates, principals,
members, shareholders, directors, officers, employees, parent corporations or entities,
subsidiary corporations or entities, representatives, agents, attorneys, accountants,

spouses, relatives, and cach of them (“Debtor Released Parties™), of and from any and all

manner of actions, causes of action, suits, debts, deficiencies, liabilities, demands, claims,
obligations, costs, expenses, fecs (including attorneys’ fees and costs), sums of money,
losses, controversies, damages, accounts, reckonings, set offs, claims for recoupment,
sccurity interests and liens of every kind or nature whatsoever, whether known or
unknown, suspected or unsuspected, fixed or contingent, matured or unmatured,
liquidated or unliquidated, in tort, in contract or otherwise, which relate to or arise out of
any matter, fact or transaction arising prior to the Execution Date of this Agreement,
including, without limitation, any claims relating to any of the facts or matters set forth in
the Recitals to this Agreement.

8. Scope of Releases. Each of the Parties acknowledges the fact that it is its

intention that, upon the Payment Date, this Agrecment shall be effective as a full and final accord
and satisfaction and settlement of and as a bar to each such manner of action, cause of action,
suit, debt, deficiency, liability, demand, claim, obligation, cost, expense, fee, sum of money,
controversy, loss, damage, account, reckoning, set off, claim for recoupment, security interest
and lien of every kind or nature whatsoever, heretofore referred to and released as of the
Payment Date, which any of the Debtor Releasing Parties has had, has, or may have against any

of the BlackCastle Released Parties and which any of the BlackCastle Releasing Parties has had,
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has, or may have against any of the Debtor Released Parties. In connection with such waiver and
relinquishment, each Party acknowledges that it is aware that it or its attorneys may hereafter
discover facts different from or in addition to the facts which it or its attorneys now know or
believe to be true with respect to the subject matters of this Agreement and that it may have
sustained or may yet sustain damages, costs or expenses that are presently unknown and that
relate to those claims, but that it is its intention hereby to fully, finally, absolutely and forever
settle, as of the Payment Date, any and all claims which do now exist, may exist or heretofore
have existed among the BlackCastle Releasing Parties and the Debtor Released Parties, on one
hand, and the Debtor Releasing Parties and the BlackCastle Released Parties, on the other hand,
in accordance with the terms of this Agreement and that, in furtherance of such intention, the
releases herein given shall be and shall remain in effect for all time as full and complete mutual
general releases notwithstanding the discovery of any such different or additional facts or of any
such additional damages, costs or expenses. Therefore, each Party acknowledges that it is
familiar with Section 1542 of the Civil Code of the State of California, which provides as
follows:

“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE

CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER

FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN

BY HIM OR HER MUST HAVE MATERIALLY AFFECTED HIS OR HER
SETTLEMENT WITH THE DEBTOR.”

Except only for the rights expressly reserved by each Party pursuant to this Agreement, effective
as of the Payment Date, each Party does hereby waive and relinquish all rights and benefits
which it has or may have under Section 1542 of the Civil Code of the State of California, and

any other comparable statutes of any other states in the United States, to the full extent that it

SLC_2046378.4
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CIAL INC,, LLC, a

—
Its: _ et de 1

comb

D. Ray Strong, Trustee for CAOP II and
CAQP I Liquidating Trusts

Penrod W. Keith
Durham Jones & Pinegar, P.C.

111 East Broadway, Suite 900
P O Box 4050

Salt Lake City, UT 84110-4050
Attorneys for Plaintiff

APPROVED AND SO ORDERED:

United States Bankruptcy Judge

SLC_20513222
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Robert E. Opera
Attorneys for Defendants
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DESIGNATION OF PARTIES TO BE SERVED

Service of the foregoing Consent to Stipulated Judgment shall be served to the parties and
in the manner designated below:

By Electronic Service: I certify that the parties of record in this case as identified below, are
registered CM/ECF users.

o Penrod W. Keith  pkeith@djplaw.com, khughes@djplaw.com

By U.S. Mail - In addition to the parties of record receiving notice through the CM/ECF system,
the following parties should be served notice pursuant to Fed R. Civ. P. 5(b).

John T. Morgan

United States Trustees Office
405 South Main Street, Suite 300
Salt Lake City, UT 84111

Robert E. Opera

Winthrop Couchot

660 Newport Center, 4th Floor
Newport Beach, CA 92660

BlackCastle, LLC

Attn: Laurie Holcomb

20201 SW Birch Street, Suite 100
Newport Beach, CA 92660

Blackstar Financial, Inc.

Attn: Lauric Holcomb

20201 SW Birch Street, Suite 100
Newport Beach, CA 92660

Laurie Holcomb

Blackstar Financial, Inc.

20201 SW Birch Street, Suite 100
Newport Beach, CA 92660

Daniel Thompson

Blackstar Financial, Inc.

20201 SW Birch Street, Suite 100
Newport Beach, CA 92660

/s/ Penrod W. Keith
Durham Jones & Pinegar, P.C.

SLC_2051322.2



Case 11-35082 Doc 1066 Filed 03/13/15 Entered 03/13/15 15:14:37 Desc Main
Document  Page 47 of 50

EXHIBIT C
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Penrod W. Keith (4860)
pkeith@djplaw.com

DURHAM JONES & PINEGAR, I.C.
111 East Broadway, Suite 900

PO Box 4050

Salt Lake City, UT 84110-4050
Telephone: (801) 415-3000
Facsimile: (801) 415-3500

Attorneys for the CAOPII Trust as Successor in Interest

to Castle Arch Partners I, LLC

Page 48 of 50

Gregory J. Adams (6159)
gadams@mbt-law.com

MCKAY, BURTON & THURMAN
15 West South Temple, Suite 1000
Salt Lake City, Utah 84101
Telephone: (801) 521-4135
Facsimile: (801) 521-4252
Attorneys for the CAOPI Trust as
Successor in Interest to Castle Arch
Partners I, LLC

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

Inre

CASTLE ARCH REAL ESTATE INVESTMENT
COMPANY, LLC; CAOP MANAGERS, LLC;
CASTLE ARCH KINGMAN, LLC; CASTLE
ARCH SECURED DEVELOPMENT FUND,
LLC; and CASTLE ARCH SMYRNA, LLC;
CASTLE ARCH STAR VALLEY, LLC; and

CASTLE ARCH OPPORTUNITY PARTNERS I,
LLC; CASTLE ARCH OPPORTUNITY
PARTNERS I, LLC;

Dcbtors.

Case Nos. 11-35082, 11-35237, 11-35243,
11-35242 and 11-35246
(Substantively Consolidated)

Case Nos. 11-35241 and 11-35240
(Jointly Administered)

(Chapter 11)
The Honorable Joel T. Marker
THIS DOCUMENTS RELATES TO:
O Affects All Debtors

O Affects Only the Substantively
Consolidated Debtors

m Affects only Castle Arch Opportunity
Partners I, LLC

m Affects only Castle Arch Opportunity
Partners II, LLC
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STRONG, D. RAY, Trustee for CAOP Il and Adversary Proceeding No.
CAOP 1 LIQUIDATING TRUSTS,
Plaintift, 14-02051
V.
BLACKCASTLE, LLC, a California Corporation, STIPULATED JUDGMENT

DANIEL THOMPSON, BLACKSTAR
FINANCIAL INC., a California Corporation, and
LAURIE HOLCOMB,

Defendant.

The Court, after reviewing the Affidavit of D. Ray Strong, Trustee for CAOP Il and
CAOP I Liquidating Trusts (the “Trustee™), and finding that BlackCastle, LLC, a California
corporation, Daniel Thompson, an individual, BlackStar F inancial, Inc., a California
Corporation, and Laurie Holcomb, an individual have failed to comply with the terms in the
Settlement Agreement and Consent for Entry of Stipulated Judgment, IT IS HEREBY
ADJUDGED, DECREED, AND ORDERED:

Judgment is entered against Blackcastle, LLC, a California corporation, Danicl
Thompson, an individual, Blackstar Financial, Inc., a California Corporation, and Laurie
Holcomb, an individual in the sum of § less any amount of payments made by the
Defendants under the Settlement Agreement for a total of , together with interest

at the rate of 22% per annum.

BLACKCASTLE, LLC, a California

corporati
DATED: F -G~ /%~ Gz ek 29 FTMALLbC G L, e dn
T Zvne (ol e

Its: _MARN Mum g4 _Mem bc.r
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DATED: 3-L=/15
Daniel Thompson
BLACKSTAR FINANCIAL INC., LLC, a
California corporation
DATED: I-5 v & By: '
lts: _Dresiden?”
.
DATED: 3~ 5-/5
Lau['kHeL\somb

DATED: 3 /el %Z

D. Ray Strong, Trustee for CAOP II and
CAOP I Liquidating Trusts

Penrod W, Keith

Durham Jones & Pinegar, P.C.
111 East Broadway, Suite 900
P O Box 4050

Salt Lake City, UT 84110-4050
Attorneys for Plaintiff Attorneys for Defendants

APPROVED AND SO ORDERED:

United States Bankruptey Judge

SLC_2051413.1 3
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